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Introduction

In 1989, the Consumer Law Section of the State Bar of Texas conducted a survey of thirty-four
counties to obtain data on jury trials involving the Texas Deceptive Trade Practices—Consumer
Protection Act (DTPA).1 The survey found, among other things, that of the 5,466 jury trials con-
ducted in a three year period in the survey area, 695 of the trials involved claims under the DTPA.
In other words, the DTPA was involved in 13% of all jury trials. When the vast number of other
causes of action are considered, this result was and is astounding. Clearly, if an attorney was involved
in litigation and had not handled a DTPA case yet, it was only a matter of time before a DTPA client
knocked on the door.

The 74th Texas Legislature, meeting in Regular Session until it was gavelled to a close in
May 1995, enacted sweeping changes in many laws which were designed to provide a remedy
for victims of wrongful conduct. The proponents of the tort reform movement held the belief
that these laws favored plaintiffs to such a degree that the defendants in such lawsuits were
denied a “level playing field.” The opponents of tort reform, who uniformly insisted on putting
the words “tort reform” in quotes, were of the opinion that the playing field not only was level,
but that changes in the Justices on the Supreme Court in recent years had tilted the field very
much in favor of defendants.

The DTPA and Article 21.21 of the Insurance Code were among those laws that the proponents
of tort reform sought to change. Political power clearly had shifted in favor of the proponents with
the election of a Governor who ran on a tort reform platform as well as the defeat in the legisla-
ture of several of its more outspoken consumer advocates. Early in the legislative session, it was
clear that there would be changes in the DTPA and Article 21.21; the only question was how exten-
sive the changes would be.

The Lieutenant Governor and Speaker of the House convened an ad hoc committee of mem-
bers of the House and Senate, business community and consumer advocates to discuss and
debate proposed changes to both the DTPA and Article 21.21. The authors were participants in
many of the numerous meetings that were held. Although some compromises were reached, on
balance, the final product of the committee’s work, and then that of the legislature, was an
amendments package that imposes significant new requirements and limitations on those who
are victims of deception or unfairness in consumer transactions.

The language of the 1995 amendments to the DTPA and Article 21.21 reflect the give and take
of negotiations between lobbyists, advocates and members of the legislature. The effect of the
amendments is immediate. The new venue rules already are in effect, as of September 1, 1995; and
all of the amendments apply to all causes of action that accrue after September 1, 1995, as well as
all lawsuits that are filed after September 1, 1996, regardless of when the causes of action accrued.
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It is also clear that the changes in existing law are extensive. The amendments touch nearly
every aspect of DTPA and Insurance Code litigation, from the content of the initial pre-filing
notice letter and its response, to the type and amount of damages a jury may award. The amend-
ments even include an entirely new section in both the DTPA and Article 21.21 on mediation. The
amendments change features of the DTPA which, since its enactment in 1973 have been sacro-
sanct, e.g. the DTPA can now be waived in specified circumstances; if a transaction exceeds
$500,000, the DTPA no longer applies; and “professionals” (undefined) are given special status
and protection against DTPA lawsuits.

The purpose of this volume is to provide an up-to-date, handy source book for handling DTPA
litigation whether as a plaintiff or a defendant. It would be impossible for any single volume to con-
tain all one needs to know about handling a DTPA case. The forms and practice guides provide the
basics, thereby allowing additional time for more creative thinking about each case.

There are many individuals who deserve special mention by the authors. Many of the ideas
and concepts in this book are not original but have been gathered through the years from count-
less attorneys with whom the authors have come in contact. These individuals must, of neces-
sity, go nameless for to list each and every person whose professional skills have influenced our
writing would require a separate volume. We must, however, give special thanks to our families
because it would be impossible to write any book, especially a law book, without their support.
We also wish to thank Darlene B. Ellison, whose pleasant attitude and tireless work has enable
us not only to publish this book, but also maintain a fulltime trial and mediation practice as well.

Throughout this book, two citations are presented in abbreviated form: First, TEX. BUS. & COM.
CODE §17.41 et seq., the Deceptive Trade Practices-Consumer Protection Act, is cited as “DTPA.”
Second, Bragg, Maxwell, Longley, TEXAS CONSUMER LITIGATION 2D (1983) is cited as “TEXAS
CONSUMER LITIGATION 2D.”

David F. Bragg

Michael Curry

April 1996

Austin, Texas
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§7.11 —Prior Claims or Complaints
§7.12 —Construction Information
§7.13 —Manufactured Housing
§7.14 —Formal Discovery
§7.15 —The Rules of Civil Procedure
§7.16 Scope of Discovery
§7.17 Specific Discoverable Matters
§7.18 —Potential Fact Witnesses and Parties
§7.19 —Expert Witnesses
§7.20 —Documents
§7.21 —Tax Returns
§7.22 —Financial Records
§7.23 —Photographs
§7.24 —Indemnity, Insuring and Settlement Agreements
§7.25 —Medical Records
§7.26 —Statements
§7.27 —Wealth of Parties
§7.28 —Other Claims
§7.29 —Insurance Company Files
§7.30 —Land
§7.31 Exemptions from Discovery
§7.32 —Work Product
§7.33 —Other Privileged Information
§7.34 Subpoenas

[a] FORM: Subpoena
§7.35 —Forms of Discovery
§7.36 —Discovery Control Plan
§7.37 —Level 1 Discovery
§7.38 —Level 2 Discovery
§7.39 —Level 3 Discovery
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§7.40 —Modification of Discovery Control Plan
[a] FORM: Motion to modify discovery control plan
[b] FORM: Order modifying discovery control plan

§7.41 Discovery Agreements
[a] FORM: Rule 11 Agreement

§7.41.1 Requests for Disclosure 
[a] FORM: Request for Disclosure (general form)
[b] FORM: Request for Disclosure (short form)

§7.42 —Interrogatories
§7.43 —Drafting Interrogatories

[a] FORM: Interrogatories (general form)
§7.44 —Additional General Questions to Plaintiff

[a] FORM: —Additional questions (to plaintiff)
§7.45 —Additional Questions for Specific Cases

[a] FORM: —Defective product (to defendant)
[b] FORM: —Defective product (to plaintiff)
[c] FORM: —Unimproved land (to defendant)
[d] FORM: —Unimproved land (to plaintiff)
[e] FORM: —Residential construction (to defendant)
[f] FORM: —Residential construction (to plaintiff)
[g] FORM: —Franchise investments (to defendant)
[h] FORM: —Franchise investments (to plaintiff)
[i] FORM: —Lender liability: unauthorized withdrawal of funds (to defendant)
[j] FORM: —Lender liability: unauthorized withdrawal of funds (to plaintiff)
[k] FORM: —Lender liability: false representation to extend credit (to defendant)
[l] FORM: —Lender liability: false representation to extend credit (to plaintiff)
[m] FORM: —Commercial lease (to defendant)
[n] FORM: —Commercial lease (to plaintiff)
[o] FORM: —Insurance Code claim: Homeowner’s policy (to defendant)
[p] FORM: —Insurance Code claim: Homeowner’s policy (to plaintiff)
[q] FORM: —Unfair debt collection practices (plaintiff)

§7.46 Requests for Production of Documents and Things
§7.47 —Drafting Requests for Production

[a] FORM: Request for Production (general form)
§7.47.1 —Additional Requests for Specific Cases

[a] FORM: Defective product (to defendant retailer)
[b] FORM: Defective product (to plaintiff)
[c] FORM: Sale of unimproved land (to defendant)
[d] FORM: Sale of unimproved land (to plaintiff)
[e] FORM: Residential construction—foundation repair (to defendant)
[f] FORM: Residential construction (to plaintiff)
[g] FORM: Sale of existing residence (to defendant real estate agent)
[h] FORM: Sale of existing residence (to plaintiff)
[i] FORM: Investment in marketable securities (to defendant broker)
[j] FORM: Investment in marketable securities (to plaintiff)
[k] FORM: Insurance claim (to defendant insurance company)
[l] FORM: Insurance claim (to plaintiff)
[m] FORM: Unfair debt collection practices (plaintiff)

§7.48 Requests for Admission
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§7.49 —Drafting Requests for Admission
[a] FORM: Requests for Admission (general form)
[b] FORM: Unfair debt collection practices (plaintiff)

§7.50 Responding to Written Discovery Requests
§7.50.1 Depositions on Written Questions 

[a] FORM: Notice of deposition of written questions
§7.51 Oral Depositions
§7.52 —Notice of Oral Deposition

[a] FORM: Notice of Oral Deposition (individual)
[b] FORM: Notice of Oral Deposition (organization)

§7.52.1 Depositions Before Suit
[a] FORM: Petition for Pre-Suit Deposition
[b] FORM: Order for Deposition Before Suit

§7.53 —Deposition Checklists
§7.54 —Preparing the Client for Deposition

[a] FORM: Deposition Preparation Memorandum (plaintiff)
[b] FORM: Deposition Preparation Memorandum (defendant)

Chapter 8
Pre-Trial Proceedings

§8.01 General Considerations
§8.01.1 Mediation

[a] FORM: Motion to compel mediation
[b] FORM: Order on motion to compel mediation
[c] FORM: Mediation Settlement Agreement

§8.01.2 —When to Use Mediation
§8.01.3 —Preparing for Mediation
§8.01.4 —The Mediation Process

§8.01.4.1 —Avoiding Ethical Traps in Negotiation
§8.01.5 Arbitration
§8.01.6 —Applicable Law
§8.01.7 Defenses to Arbitration Agreement

§8.01.7.1 Unconscionability
§8.01.7.2 Waiver or Estoppel by Litigation
§8.01.7.3 Plaintiff or Defendant Not a Party to the Agreement
§8.01.7.4 Arbitration Procedure Under Texas Arbitration Act

§8.01.8 —Appeal of Arbitrator’s Decision
[a] FORM: Motion to Compel Arbitration
[b] FORM: Order Compelling Arbitration

§8.02 Offer of Settlement
§8.02.1 —Invoking the Rule

[a] FORM: Declaration for Application of Offer of Settlement Rule
§8.02.2 —Making Settlement Offer

[a] FORM: —Offer of Settlement
§8.02.3 —Awarding Litigation Costs
§8.02.4 ——“Litigation Costs”
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§8.03 Obtaining Trial Setting and Giving Notice
[a] FORM: —Letter requesting trial setting
[b] FORM: —Certification of trial readiness
[c] FORM: —Letter providing notice of setting to parties
[d] FORM: —Letter providing notice of setting to witnesses

§8.04 Evidence by Affidavit
§8.05 —Cost and necessity of services

[a] FORM: Affidavit concerning cost and necessity of services
§8.06 —Controverting Affidavit Concerning Cost and Necessity of Services

[a] FORM: Counteraffidavit concerning cost and necessity of services
[b] FORM: Request for leave of court to file counteraffidavit
[c] FORM: Order granting leave to file counteraffidavit

§8.07 —Business and Medical Records
[a] FORM: Business or medical records affidavit

§8.08 Use of Criminal Convictions for Impeachment
[a] FORM: Request for notice of use of criminal convictions for impeachment

§8.09 Visiting Judges
[a] FORM: Objection to assignment of visiting judge

§8.10 Motions in Limine
§8.10.1 —Travis County Local Rule
§8.10.2 —Procedure

[a] FORM: Motion in limine (general form)
[b] FORM: —Specific matters for plaintiff’s motion in limine
[c] FORM: —Specific matters for defendant’s motion in limine
[d] FORM: Order on motion in limine

§8.11 Judicial Notice
[a] FORM: Motion for court to take judicial notice
[b] FORM: Order taking judicial notice

§8.12 Pre-Trial Conference
[a] FORM: Motion for pre-trial conference
[b] FORM: Order on pre-trial conference (general form)
[c] FORM: Scheduling order

§8.13 Summary Judgment
[a] FORM: Motion for Summary Judgment on Independent Investigation
[b] FORM: Response to Motion for Summary Judgment: Independent Investigation

Chapter 9
Trial: Part One Voir Dire to Close of Evidence

§9.01 Jury Selection
§9.02 —Challenges to Jurors
§9.03 —Exemptions from Jury Service
§9.04 —Voir Dire Examination
§9.05 —Scope of Voir Dire Examination
§9.06 —Sources of Information on Jurors
§9.07 —Collecting the Information
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§9.08 —General Voir Dire Questions
§9.09 —Communicating Concepts
§9.10 —Introducing the Participants
§9.11 —Opening Statement (Plaintiff)
§9.12 —Opening Statement (Defendant)
§9.13 —Objections in Voir Dire

[a] CHECKLIST: Voir dire objections
§9.14 —Preserving Error
§9.15 The Case-in-Chief
§9.16 —Order of Testimony
§9.17 —Direct Examination
§9.18 —Cross Examination
§9.19 Objections to Evidence

[a] CHECKLIST: Objections to evidence
§9.20 Proof of Attorney’s Fees

§9.20.1 Keep Detailed Accurate Records
§9.20.2 Draft Fee Agreement to Support Award
§9.20.3 Present Attorneys as Expert Witnesses

§9.20.3.1 Independent Expert
§9.20.3.2 Trial Counsel as Witness

§9.20.4 Segregate DRPA Fees From Non-Recoverable Attorney’s Fees
§9.20.5 Present Arthur Andersen Factors to Jury
§9.20.6 Contingency Fee and Lodestar Evidence
§9.20.7 Contingency Fee, Percentage of Recovery
§9.20.8 Attorney’s Fees for Appeals
§9.20.9 Uncontroverted Testimony May Establish Amount of Recoverable Attorney’s Fees as a

Matter of Law
§9.20.10 FORM: Outline for Narrative Testimony on Attorney’s Fees

Chapter 10
Trial: Part Two Court’s Charge to Judgment

§10.01 The Court’s Charge
§10.01.1 Supported by Pleadings and Evidence
§10.01.2 Governing Rules
§10.01.3 Case Example
§10.01.4 Form of the Jury Questions 

[a] FORM: Requested special charge
[b] FORM: —Ruling on requested question, instruction or definition

§10.02 General Definitions and Instructions
[a] FORM: —Producing cause
[b] FORM: —Market value
[c] FORM: —Good and workmanlike manner
[d] FORM: —Uninhabitable
[e] FORM: —Unconscionable action or course of action
[f] FORM: —Express warranty
[g] FORM: —Knowingly
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[h] FORM: —Intentionally
[i] FORM: —Corporate agents
[j] FORM: —Alter ego
[k] FORM: —Agency

§10.03 DTPA “Laundry List” Questions
[a] FORM: False, misleading, or deceptive act or practice

[a.1] FORM: Broad form jury questions
[a.2] FORM: Separate form jury questions

[b] FORM: —Description of goods or services
[c] FORM: —Quality or style of goods or services
[d] FORM: —Misrepresented and unlawful agreements
[e] FORM: —Work or services performed
[f] FORM: —Failure to disclose
[g] FORM: —Failure to disclose (Alternate)

§10.04 —Breach of Duty of Good Faith and Fair Dealing
[a] FORM: —Breach of duty of good faith and fair dealing—cancellation of insurance coverage
[b] FORM: —Breach of duty of good faith and fair dealing—claim denial or delay

§10.05 —Negligent Misrepresentation
[a] FORM: —Negligent misrepresentation

§10.06 —Fraud
[a] FORM: —Common law fraud: general question
[b] FORM: —Common law fraud instruction: fraud by affirmative misrepresentation
[c] FORM: —Common law fraud instruction: misrepresentation
[d] FORM: —Common law fraud instruction: duty to disclose
[e] FORM: —Common law fraud instruction: duty to disclose whole truth
[f] FORM: —Statutory fraud in real estate or stock transaction: misrepresentation
[g] FORM: —Statutory fraud in real estate or stock transaction: false promise

§10.07 —Breach of Warranty 
[a] FORM: —Breach of warranty (broad form)
[b] FORM: —Breach of warranty (separate form)
[c] FORM: —Breach of warranty of merchantability
[d] FORM: —Breach of implied warranty on services
[e] FORM: —Breach of warranty of habitability and workmanship 

(new house) (governed by RCLA and not RCCA)
[f] FORM: —Breach of warranty of suitability of commercial lease space

§10.08 —Unconscionability
[a] FORM: —Unconscionable action or course of action

§10.09 Chapter 541 of the Insurance Code
[a] FORM: Chapter 541 of the Insurance Code (broad form)
[b] FORM: Chapter 541 of the Insurance Code (separate form)

§10.10 —Damages 
[a] FORM: —Damages (general form)
[b] FORM: —Damages (alternative form)
[c] FORM: —Restoration of money or property

§10.11 —Specific Elements of Damages
[a] FORM: —Cost to repair
[b] FORM: —Loss of use
[c] FORM: —Loss of value—benefit of the bargain
[d] FORM: —Stigma damages
[e] FORM: —Mental anguish
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§10.12 —“Knowing” and “Intentional” Conduct
[a] FORM: —“Knowing” conduct
[b] FORM: —“Intentional” conduct

§10.13 —Additional and Exemplary Damages
[a] FORM: —Additional or exemplary damages
[b] FORM: —Exemplary damages predicate
[c] FORM: —Exemplary damages amount

§10.14 —Attorneys’ Fees
[a] FORM: —Attorneys’ fees

§10.15 —Defenses to DTPA and Residential Construction Actions
[a] FORM: —Third Party Information
[b] FORM: —Unreasonable rejection of settlement offer
[c] FORM: —No opportunity to repair
[d] FORM: —Negligence of another person

§10.16 —Statute of Limitations
[a] FORM: —Discovery Rule

§10.17 Proportionate Responsibility
[a] FORM: —Proportionate responsibility

§10.18 Sample DTPA Charge
[a] FORM: —Sample DTPA charge

§10.19 Jury Arguments
§10.20 —General Legal Principles
§10.21 —Contents of Jury Arguments
§10.22 —Preserving Error
§10.23 —Improper Jury Arguments
§10.24 —Contents and Structure of Jury Argument
§10.25 —Motions for Judgment

[a] FORM: —Motion for judgment on the jury verdict
[b] FORM: —Defendant’s motion for judgment on jury verdict
[c] FORM: —Plaintiff’s motion for judgment disregarding certain jury findings—attorney’s fees

§10.26 —Final Judgments
[a] FORM: —Final judgment for damages and attorneys’ fees
[b] FORM: —Final judgment for restoration of money or property and rescission
[c] FORM: —Final judgment for defendant’s attorney’s fees
[d] FORM: —Alternative judgment for attorney’s fees

Table of Cases

Index
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