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Foreword to This Notebook System Volume

The intention of this volume of Building Trial Notebooks' is simply stated. I want you
to have a compact and powerful trial notebook, ready to guide and support you
throughout the entire course of litigation, not just at trial. Volume 1 of Building Trial
Notebooks provides the construction plans for the best trial notebook.

Inevitably, in short instructions and commentaries of this kind, the author must
appear dogmatic. I confess to the use of unqualified summations and assertions.

“I ask the reader, if he finds in this work anything superfluous or erroneous,
to correct and amend it, or pass it over with eyes half closed, for to keep all in
mind and err in nothing is divine rather than human.” Hudson, A Treatise of
the Court of Star Chamber, 239 (1621).

I am indebted to my partners and associates and legal assistants through the years.
They have used my system of trial notebooks, made suggestions for additional forms or
text, and have shown me that the system works for all types of litigation.

I am grateful to those trial lawyers or legal assistants who have taken the time to
express their comments and tell me of the use they have made of the forms and note-
book system. It affords me a compounded pleasure of authorship. Thank you.

Leonard Bucklin

1 “Building Trial Notebooks” is a trademark of Leonard Bucklin, identifying his articles, forms, and texts
giving advice to lawyers.
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§31.2 Form: Non-Engagement Letter
§31.3 Representing the Corporation Plus Its Employee: The Guidelines
§31.4 Joint Counsel Agreements Are Not Just for Defendants Anymore
§31.5 Provide an Option to Stay in the Case
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[Chapters 32-39 are reserved for future use]
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§40.13
§40.14
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Can You Talk to Your Witness During the Deposition?
Those “Usual Preliminary Deposition Questions”
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[Reserved]

[Reserved]
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Changing the Deposition Answers of Your Witness

[Chapters 41-44 are reserved for future use]
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§45.2

§45.3
§45.4
§45.5
§45.6

§45.7
§45.8
§45.9
§45.10

§45.11
§45.12
§45.13
§45.14
§45.15
§45.16
§45.17
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You Are Responsible — and the Need for Protocols
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The Lawyer’s Desktop and Reading ESI: The Problem of Conversion
Five “Best Practices” in Receiving E-Discovery in Electronic Format
Five ESI Mantras

The Top Four ESI Events You Need to Manage

Best Short Guidelines by a Court for ESI Preservation

§§45.18 - 45.19 [Reserved]

§45.20
§45.21

Form: Preservation Letter to Client
Form: Preservation Letter to Adversary Attorney
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46.

§45.22
§45.23

§45.24

§45.25
§45.26
§45.27
§45.28
§45.29

§45.30

§45.31

Form: Meet and Confer Report Regarding ESI

The Six Most Important Points of Evidence Rule 502

§45.23.01 The Problem if You Do Not Have a Clawback Agreement
§45.23.02 Clawback Versus Quick-Peek Agreements

§45.23.03 Effect of Clawback Agreements Without a Court Order
§45.23.04 Benefits of the Court-Ordered Clawback

§45.23.05 Entry of Court Clawback Order Without Party Agreement
§45.23.06 Form: Clawback Privilege Non-waiver Agreement
§45.23.07 Form: Motion Requesting Court Order for Clawback Protective Order
§45.23.08 Form: Clawback Protective Order

§45.23.09 Form: Quick-Peek Privilege Nonwaiver Agreement

Checklist: Deposition of Information Technology Person Regarding
Electronically Stored Information; the “IT/ESI Depo”

A Copy of ESI Probably Is Not an Accurate Copy
Drive-Swapping to Preserve ESI

Tips on Drafting Orders to Image or Examine ESI

Checklist: Protocol for On-Site Computer Search and Inspection

Form: Agreement, Order, or Directions for Forensic Imaging (Only) of
Computer or Other ESI Storage Devices (Yours or Theirs)

§45.29.1 Form: Agreement for Court Order for Inspection of Forensic Image
Previously Made of Computer or Other ESI Storage Device (Yours or Theirs)

Form: Agreement or Order for Examination of Opponent’s Computers and ESI
Storage Devices

Form: Impasse Clause

Bodily Injuries: Tactics and Discovery

§46.1
§46.2
§46.3
§46.4
§46.5
§46.6
§46.7
§46.8
§46.9
§46.10
§46.11
§46.12
§46.13
§46.14
§46.15
§46.16
§46.17

Reading the Medical Literature: Shortcut Medical Research

Shortcut Medical Research: The First Three Tools

Shortcut Medical Research: The Fourth Tool

Earnest Medical Research: Medical Textbooks and Journal Articles
Using Medical Research in Evidence and at Trial

Deciding Upon, and Hiring, Medical Doctors to Testify

Physiatrist as Additional Medical Witness

Considerations in Hiring Additional Doctors: The Four C’s

Always Interview Potential Medical Experts; Take the Records to the Interview
Deciding Upon a Medical Consultant

Summarizing Medical Records

Common Medical Abbreviations

HIPAA Compliance: Medical Authorizations

HIPAA Forms and Checklist: Serving Subpoena on Medical Provider
The Seven Elements of a HIPAA-Compliant Release

Plaintiff’s HIPAA-Compliant Release

Defendant’s HIPAA-Compliant Release
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47.

§46.18 HIPAA Compliant Release Form — Authorized Person and Specific Directions
§46.18.01 Some Records Must Be Separately Requested
§46.18.02 Release for Records Which Must Be Separately Requested
§46.18.03 Has the Patient Exercised the Option to Change the Records?

§46.19 The Client Can Help Build Your Trial Notebook

§46.20 Form: Checklist of Plaintiff’s Bodily Injuries

§46.21 Developing Client Information Forms

§46.22 Plaintiff’'s Counsel Must Get IME Agreements in Writing

§46.23 Form: Stipulation for Physical Examination

§46.24 Form: Client Handout for Defense Medical Examination

§46.25 Get Plaintiff’s Social Security and Income Tax Information

§46.26 Form: Request for Social Security Earnings Information

§46.27 Form: Request for Copy of Tax Return, Form 4506

§46.28 Form: Request for Transcript of Tax Return, Form 4506-T

§46.29 Instruct Bodily Injury Plaintiff Clients by Take-Home Forms

§46.30 Form: Take-Home Instructions to Bodily Injury Client

§46.31 Employment and Education Records

§46.32 Form: Authorization re Employment and Education — From Client to Own
Attorney

§46.33 Form: Authorization re Employment and Education — Requested From
Adverse Party

§46.34 Form: Additional Paragraph Protecting Client Giving Authorization re
Employment and Education

§46.35 Requesting Employment Records to Compute Loss of Earnings
§46.36 Form: Letter Request for Employment Records to Compute Loss of Earnings

Bodily Injury: Deposition Checklists
§47.1 Plaintiff or Damages Lay Witness on Bodily Injury Damages: Using the
Defendant’s Deposition Checklist

§47.2 Form: Defendant’s Deposition Checklist for Bodily Injury: Deposing the
Plaintiff, or an Injury Damages Lay Witness

§47.3 Form Checklist: Personal Injury Plaintiff’s Trial Testimony

§47.4 Plaintiff Should Use Spouse and Friends for Injury Testimony

§47.5 Form Checklist: Testimony of Personal Injury Plaintiff’s Spouse

§47.6 Form: Deposition or Trial Testimony: Parent in Wrongful Death Case
§47.7 Form: Written Deposition, Medical Records Foundation

§47.8 Use of Cross-Questions to Custodian, Regarding Reasonableness of
Medical Expense

§47.9 Form: Plaintiff’s Cross-Questions to Medical Custodian, or Reasonableness of
Medical Expense

§47.10 Plaintiffs Should Depose Their Own Doctor

§47.11 Plaintiff’'s Examination of Treating Doctor: Introduction to the Questions
Outline Form

§47.12 Form: Deposition or Trial Checklist — Plaintiff’s Direct Examination of Treating
Doctor
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§47.13
§47.14
§47.15
§47.16

§47.17
§47.18

§47.19
§47.20
§47.21
§47.22
§47.23
§47.24

§47.25

Form: Deposition Checklist — Defense Examination of Plaintiff’s Treating Doctor
Items That You Want the Doctor Being Deposed to Bring to Deposition
Form: Notice to Doctor Being Deposed re: What to Bring to Deposition

Defendant’s Examination of the Defendant’s IME Doctor at Trial: Introduction
to the Questions Outline Form

Form: Trial Checklist — Defense Direct Examination of Defense Doctor

Plaintiff’s Cross-Examination of Defense Doctor’s Testimony at Trial: Tips on
the Suggested Outline

Form: Plaintiff’s Cross-Examination of Defense Doctor’s Testimony

Plastic Surgeon as Additional Medical Witness

The Basics You Need to Know About Scar Revision and Keloids

Using the Form for Additional Direct Testimony: Plastic Surgeon

Form: Additional Direct Testimony: Plastic Surgeon

Plaintiff’s Direct Examination of Treating Physical Therapist: Tips on Use and
on the Suggested Outline of Testimony

Form Checklist: Deposition or Trial Checklist — Direct Examination by Plaintiff
of Plaintiff’s Physical Therapist

[Chapters 48-50 are reserved for future use]

51. Testimony

52.

§51.1
§51.2

§51.3
§51.4
§51.5
§51.6
§51.7
§51.8
§51.9
§51.10
§51.11
§51.12

§51.13
§51.14

The “Six-Step Prep” of Your Own Witnesses

Ethics of Witness Preparation in a Nutshell

§51.2.01 Form: Telling the Witnesses About Talking to the Other Side
Form: Pointers for Witnesses

Video Depositions

Form: Pointers for your Video Deposition

Past Criminal Convictions of Your Witness

Form: Request for Notice of Intent to Use Conviction
The Ethics of Witness Preparation

The Child Witness

The Forgetful Witness

Refreshing Recollection of an Adverse Witness

Formats for Cross-Examination When Witness Departs at Trial From His/Her
Deposition Testimony

Read a Transcript Into Evidence: The Law and the Theater
Two Privilege Pitfalls to Avoid

Exhibits and Evidence

§52.1
§52.2
§52.3
§52.4
§52.5
§52.6

Customized Quick-Reference Checklists for Your Trial Notebook
Making Objections at Trial
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Why You Should Use a Trial Notebook

Confidence and organization are the attributes of a winning trial lawyer. A trial note-
book will give you both.

Building Trial Notebooks is a system of organization for litigation. Its forms, divider
tabs, and guiding discussions allow you (indeed, these materials almost force you) to
prepare in an organized manner. When you get to a deposition, a mediation, or a court,
everything will be in order so that you will have purpose, drive, and power.

Today a trial notebook is not just for trial; it is a way of organizing for litigation. It has
all the basic information you need for any litigation task at hand. From the time the
client is accepted, your trial notebook shows you what you have done, what you need to
do, and when you need to do it. Your trial notebook has your materials for depositions,
deposition arrangements, settlement conferences, appearances before the motions judge,
and, of course, trial. Throughout the litigation, you will have the equivalent of a very
thick primary file folder, organized by tab divisions.

I developed the Building Trial Notebooks system for use in a busy litigation practice
that covered five states. I refined it over many years. The system has been used in plain-
tiffs’ cases that allowed me to become a member of the Million Dollar Advocates’
Forum. And the system has been used by my law firms and me in doing defense work
for more than 35 insurers and national self-insurers. The system has been battle-tested
for use in any state, and for use by either plaintiffs or defendants in litigation.

How It Works

The system will improve your success ratio and save you time. How? It keeps you
organized. Organization is power. And power wins good settlements because power
wins trials.

For example: You know what the crucial facts are and what you must do next — even
when you only have 15 minutes to jump to the file and then start talking to a witness,
the client, or the adverse attorney. At the end of the deposition, you know you did not
forget to ask a critical question. At a settlement mediation, you get the attention and
respect of the other side. At trial, after examining your own witness, you know the testi-
mony has covered the points you wanted to make. After the trial, the jurors compliment
you on being organized and knowledgeable.

A good trial notebook assists attorneys and their support staff in maintaining control
over the litigation. It assists with the evidence and rebuttal of evidence. It will move you
forward on the plan that you have prepared, and help you respond to unanticipated
issues or arguments that arise during the case.

The organizing power of a trial notebook comes to full flower at trial. Your notebook
will organize all the materials that will be presented at trial. Every exhibit and witness

A-24



can be, and should be, accounted for in the trial notebook. Your final notes for what
each separate witness has to say should be in one place - not scattered throughout a pile
of papers or only in your memory.

If you look at the most successful trial lawyers, you will see that most of them use
some sort of trial notebook system. They do not go into court with a pile of file folders
in front of them on the desk. In front of them is a notebook. They use it because a note-
book is efficient and keeps them organized.

Alternate Methods Work Poorly

Yellow pads do not work well for organizing witness notes before trial. A yellow pad
cannot easily be changed and updated. And with yellow pads, neither you nor your sec-
retary knows whether the notes on Witness Jones are halfway back in the pad, or scat-
tered on three different places in the yellow pad because you talked to Jones three dif-
ferent times. A notebook allows an easy sheet modification or changes about a witness
when a new item needs to be added to the notebook before, during, or after the deposi-
tion, settlement session, or trial. An added bonus is that when your secretary or legal
assistant gets new information, if you have a trial notebook system, he knows where to
put the new information. You will find he put it where you need it (not in a bunch of
loose sheets stuck on top of your yellow pad).

Laptop computers do not work well in examining witnesses at trial. Physically, it just
does not work well for the examining attorney to type on the computer and cross-exam-
ine a witness at the same time. The entire flow of the questioning is bad if you are tied to
the computer. And as a matter of appearance — well, the jury is not impressed if you
spend time typing at a keyboard. Certainly, laptops do not work well in running up to
the judge’s desk during trial, or going out into the hall to talk to a witness, or preparing
a witness at a restaurant during a lunch recess. Notebooks win in those situations.

Notebook binders project efficiency because they are! They win hands down over file
folders for holding most of the information you need in questioning a witness or talking
to the judge. A maxim of office management is that if you have to touch more than five
pieces of paper to find what you want, something is wrong with your filing system. If
you take the time to page through five papers placed in a file folder, you have taken 5 to
30 seconds for what looks like fumbling. Moreover, you tend not to retrieve information
if it cannot be found both easily and quickly. A 5-30 second delay in the middle of the
questioning of a witness cannot be tolerated if you are a first-class trial lawyer. A note-
book system, with tab dividers, is about five times faster than using a series of file fold-
ers for the same materials. So the solution to eliminate fumbling is a trial notebook that
allows you to page quickly while talking.

Elimination of fumbling is the result of preparation. The attorney who gives the
impression of knowing and not fumbling looks the most prepared. People who look pre-
pared are the naturally chosen leaders of discussions for those people who do not know
the content of the subject under discussion. The mediator in settlement, the judge in
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motions, and the jury at trial do not know the content of the case. They are all looking
for a leader to guide their view of the case. For the mediator, the judge, and the jury,
preparation is the element that translates in their minds as the badge of a leader that
they can trust. They do not want to make a statement or give a response that will make
them look silly or unreasonable. Unconsciously they believe that a prepared person will
lead them down a path where they will not look foolish if they follow. They therefore
believe, in the back of their mind, that the solution to not looking silly or unreasonable
is to follow the lead of a well-prepared person. So get the psychological edge — be
organized and look like the best prepared person in the room.

When to Begin

Start your litigation notebook when the case first becomes active in your office. Then
you will be able to be more efficient in your use of office staff. You already know that
law office management experts tell you to do something each week on each case. You
already know that every client wants something done on his case every week. You have
been excusing yourself to yourself by thinking that you do not have the time to work on
each case every week. If you have 35 active files, you cannot spend (on the average)
more than one hour a week on each case. So when one case takes up ten hours of your
time, nine other cases do not move forward. The solution to more consistent case move-
ment is using your litigation notebooks at the start of the case.

Your notebook is the key to having work done on more cases each week. All you
have to do is instruct your secretary and legal assistant that when you are out of the
office, or they have any spare time, to look in the trial notebooks for your cases, review
the litigation checklist behind “Plan,” and start working on what needs to be done next.
We will talk more about that when we discuss the “Plan” section of the trial notebook.

I want to mention a personal benefit I found in using trial notebooks in my task as
manager of my time in working dozens of open cases. A trial notebook system allowed
me to go from case to case and pick up where I left off a week ago or a month ago. I
could do efficient work on the case for an hour, or — better yet — look and see what
needed to be done and assign others in the office specific tasks to do on the case the next
day or week. To gain that manager’s advantage, you must have a uniform litigation sys-
tem from case to case, and a uniform place for you and your staff to find the case infor-
mation. The trial notebook is that system, and the trial notebook is that place.

When a case does get called for trial, if you started a notebook at the time the case
came into your office, you will be ready for trial quicker, better, and smarter. Now go
out and get organized on your next case!
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Foreword to This Power Litigation™ Volume

Power Litigation' moves you faster, better, smarter than your adversaries. Power liti-
gators are not necessarily more intelligent than the average lawyer. Instead, there are
two characteristics that set power litigators apart from most lawyers.

v Power litigators are better organized, a major advantage; and

v Power litigators run ahead of the pack, actively ahead of their adversary and
moving surely toward their objective.

Volume 1 of Building Trial Notebooks gives you the trial notebook system of power liti-
gators. Volume 1 gives you the organization of power litigators. From your base of
using trial notebooks for organizing your case, let’s move on to the techniques of Power
Litigation™.

Volume 2 of the Building Trial Notebooks set is devoted to giving you help and advice
on handling the course of litigation, not only handling one case, but also the entire way
you organize your litigation practice. We give you proven tips and tactics, and the
power of forms. You will:

v Move from passive waiting for the next step in the litigation to actively pushing
your adversary and keeping him/her responding to you; and

v Move, in every step of the litigation, with the confidence that comes from know-
ing the tactics of top litigators.

In Power Litigation™ we bring you the things they did not teach you in law school,
things that will help you achieve deposition, settlement, and trial success, put money in
your pocket, and leave the satisfaction of a job well done in your mind.

Always reach for this book when you need ideas, a power technique, or a litigation
form. Right now, here are two suggestions. First: read, right now, the detailed table of
contents in Volume 1 of this book. Doing that will not take you much time. The short
time so spent now will be an investment in providing later recall of where you can find
what you need. Second: read a chapter or two of this book on a regular basis (to increase
your knowledge). It’s the best CLE time you'll spend.

This volume — Power Litigation™ — makes suggestions on how attorneys can
achieve success for their client in the process of litigation. These suggestions summarize

L “Power Litigation” and “Bucklin Trial Notebooks” are each trademarks of Leonard Bucklin, identifying

his articles, forms, and texts giving advice to lawyers.
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the experiences of my life in litigation, or the teachings of other trial attorneys or the
experts in other fields (e.g., psychology), on the best approaches to solve practical prob-
lems and reach desired objectives. Where I have been able to give credit for the origina-
tion of an idea, I have done so. However, it is impossible for me to recall where I first
formed or first learned many of the tactics which I have used over decades handling liti-
gation or supervising other attorneys.

I know well that, on some suggestions on how to best proceed, I am presenting only
one view among many possible alternatives. Lengthy discussions, with pro and con,
have their place in scholarly literature, but that place is not here. Here, I intend to give
busy practitioners the best suggestions in a readable length of pages. Thus, this book
does not present academic, lengthy, arguments. If any suggestion seems dogmatic, this
is an effect of compression in writing, not of my illusion that there is only one way to do
litigation.

I ask you to consider whether what I say seems reasonable, and, if so, to try the sug-
gestions in your own practice. The proof of whether an approach to litigation is superior
for your purposes is not whether it has worked for many fine trial lawyers, but rather
whether it works for you.

Good litigating!

Leonard Bucklin
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Form: Instructions to Individual Client About Social Media Internet Pages
Form: Social Media Building Block for Deposition
Accessing the Social Media Site of the Adversary

Form: Demand for Production of Social Media Site Content, With Attached
Consent

[Chapters 32-39 are reserved for future use]

40. Discovery Depositions

§40.1
§40.2

§40.3
§40.4
§40.5
§40.6
§40.7

§40.8
§40.9
§40.10

§40.11
§40.12
§40.13
§40.14
§40.15
§40.16
§40.17
§40.18

Time-Saving Deposition Checklists: Building Blocks

The Final Building Block

§40.2.01 Use the “Always Ask Block” of Deposition Questions
§40.2.02 Form: The “Always Ask Block” of Deposition Questions
Deposition Objections — Valid and Invalid

“Now Answer the Question!”

Can You Talk to Your Witness During the Deposition?

Those “Usual Preliminary Deposition Questions”

Six Common Mistakes that Lawyers Make During a Deposition (and How to
Prevent Them)

Using Electronic Transcripts of Depositions
Take a Deposition of the Organization (Not One Employee)

Three Elements to Place in Every Notice of Taking the Deposition of an
Organization

Form: Notice of Plaintiff’s Deposition of Corporate Defendant

[Reserved]

[Reserved]

Assets Examination Questions

Deposition Checklist: Assets Examination Questions

Form: Add-On to Notice of Deposition if Asking Questions About Assets
Introducing Exhibits at Depositions; Asking for Specifics of Objections
Changing the Deposition Answers of Your Witness

[Chapters 41-44 are reserved for future use]

45. ESI: Tactics and Discovery

§45.1
§45.2

§45.3
§45.4
§45.5
§45.6

Educate Yourself About E-Discovery Before You Have a Problem
The 2006 E-Discovery Amendments in a Nutshell

§45.2.01 Know and Use The Sedona Principles

§45.2.02 Sedona Principles to Specifically Remember

The First ESI Mistake to Avoid — and a Checklist to Avoid It
The Who, What, Where, When Questions to Ask Your Client

The Second ESI Mistake to Avoid: In One Word

Five EDD Cases You Should Know

§45.6.01 Two Cases You Should Know for Spoilation Motions

A-7 (Rev. 8, 3/13)



§45.7 Twelve Basic Terms You Should Know in E-Discovery
§45.8 Metadata: What Is in It for Me
§45.9 You Are Responsible — and the Need for Protocols

§45.10 How Can Metadata Be Used as a Tool to Sort Out Only the Most Likely
Materials to Review?

§45.11 E-Mail: Paper, Image, or Original Format Production

§45.12 Requirement for Original

§45.13 The Lawyer’s Desktop and Reading ESI: The Problem of Conversion

§45.14 Five “Best Practices” in Receiving E-Discovery in Electronic Format

§45.15 Five ESI Mantras

§45.16 The Top Four ESI Events You Need to Manage

§45.17 Best Short Guidelines by a Court for ESI Preservation

§§45.18 - 45.19 [Reserved]

§45.20 Form: Preservation Letter to Client

§45.21 Form: Preservation Letter to Adversary Attorney

§45.22 Form: Meet and Confer Report Regarding ESI

§45.23 The Six Most Important Points of Evidence Rule 502
§45.23.01 The Problem if You Do Not Have a Clawback Agreement
§45.23.02 Clawback Versus Quick-Peek Agreements
§45.23.03 Effect of Clawback Agreements Without a Court Order
§45.23.04 Benefits of the Court-Ordered Clawback
§45.23.05 Entry of Court Clawback Order Without Party Agreement
§45.23.06 Form: Clawback Privilege Non-waiver Agreement
§45.23.07 Form: Motion Requesting Court Order for Clawback Protective Order
§45.23.08 Form: Clawback Protective Order
§45.23.09 Form: Quick-Peek Privilege Nonwaiver Agreement

§45.24 Checklist: Deposition of Information Technology Person Regarding
Electronically Stored Information; the “IT/ESI Depo”

§45.25 A Copy of ESI Probably Is Not an Accurate Copy

§45.26 Drive-Swapping to Preserve ESI

§45.27 Tips on Drafting Orders to Image or Examine ESI

§45.28 Checklist: Protocol for On-Site Computer Search and Inspection

§45.29 Form: Agreement, Order, or Directions for Forensic Imaging (Only) of
Computer or Other ESI Storage Devices (Yours or Theirs)

§45.29.1 Form: Agreement for Court Order for Inspection of Forensic Image
Previously Made of Computer or Other ESI Storage Device (Yours or Theirs)

§45.30 Form: Agreement or Order for Examination of Opponent’s Computers and ESI
Storage Devices

§45.31 Form: Impasse Clause
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46. Bodily Injuries: Tactics and Discovery

§46.1 Reading the Medical Literature: Shortcut Medical Research

§46.2 Shortcut Medical Research: The First Three Tools

§46.3 Shortcut Medical Research: The Fourth Tool

§46.4 Earnest Medical Research: Medical Textbooks and Journal Articles

§46.5 Using Medical Research in Evidence and at Trial

§46.6 Deciding Upon, and Hiring, Medical Doctors to Testify

§46.7 Physiatrist as Additional Medical Witness

§46.8 Considerations in Hiring Additional Doctors: The Four C’s

§46.9 Always Interview Potential Medical Experts; Take the Records to the Interview

§46.10 Deciding Upon a Medical Consultant

§46.11 Summarizing Medical Records

§46.12 Common Medical Abbreviations

§46.13 HIPAA Compliance: Medical Authorizations

§46.14 HIPAA Forms and Checklist: Serving Subpoena on Medical Provider

§46.15 The Seven Elements of a HIPAA-Compliant Release

§46.16 Plaintiff’s HIPAA-Compliant Release

§46.17 Defendant’s HIPAA-Compliant Release

§46.18 HIPAA Compliant Release Form — Authorized Person and Specific Directions
§46.18.01 Some Records Must Be Separately Requested
§46.18.02 Release for Records Which Must Be Separately Requested
§46.18.03 Has the Patient Exercised the Option to Change the Records?

§46.19 The Client Can Help Build Your Trial Notebook

§46.20 Form: Checklist of Plaintiff’s Bodily Injuries

§46.21 Developing Client Information Forms

§46.22 Plaintiff’'s Counsel Must Get IME Agreements in Writing

§46.23 Form: Stipulation for Physical Examination

§46.24 Form: Client Handout for Defense Medical Examination

§46.25 Get Plaintiff’s Social Security and Income Tax Information

§46.26 Form: Request for Social Security Earnings Information

§46.27 Form: Request for Copy of Tax Return, Form 4506

§46.28 Form: Request for Transcript of Tax Return, Form 4506-T

§46.29 Instruct Bodily Injury Plaintiff Clients by Take-Home Forms

§46.30 Form: Take-Home Instructions to Bodily Injury Client

§46.31 Employment and Education Records

§46.32 Form: Authorization re Employment and Education — From Client to Own
Attorney

§46.33 Form: Authorization re Employment and Education — Requested From
Adverse Party

§46.34 Form: Additional Paragraph Protecting Client Giving Authorization re
Employment and Education

§46.35 Requesting Employment Records to Compute Loss of Earnings
§46.36 Form: Letter Request for Employment Records to Compute Loss of Earnings
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47. Bodily Injury: Deposition Checklists

§47.1

§47.2

§47.3
§47.4
§47.5
§47.6
§47.7
§47.8

§47.9

§47.10
§47.11

§47.12

§47.13
§47.14
§47.15
§47.16

§47.17
§47.18

§47.19
§47.20
§47.21
§47.22
§47.23
§47.24

§47.25

Plaintiff or Damages Lay Witness on Bodily Injury Damages: Using the
Defendant’s Deposition Checklist

Form: Defendant’s Deposition Checklist for Bodily Injury: Deposing the
Plaintiff, or an Injury Damages Lay Witness

Form Checklist: Personal Injury Plaintiff’s Trial Testimony

Plaintiff Should Use Spouse and Friends for Injury Testimony

Form Checklist: Testimony of Personal Injury Plaintiff’'s Spouse
Form: Deposition or Trial Testimony: Parent in Wrongful Death Case
Form: Written Deposition, Medical Records Foundation

Use of Cross-Questions to Custodian, Regarding Reasonableness of
Medical Expense

Form: Plaintiff’s Cross-Questions to Medical Custodian, or Reasonableness of
Medical Expense

Plaintiffs Should Depose Their Own Doctor

Plaintiff’s Examination of Treating Doctor: Introduction to the Questions
Outline Form

Form: Deposition or Trial Checklist — Plaintiff’s Direct Examination of Treating
Doctor

Form: Deposition Checklist — Defense Examination of Plaintiff’s Treating Doctor
Items That You Want the Doctor Being Deposed to Bring to Deposition
Form: Notice to Doctor Being Deposed re: What to Bring to Deposition

Defendant’s Examination of the Defendant’s IME Doctor at Trial: Introduction
to the Questions Outline Form

Form: Trial Checklist — Defense Direct Examination of Defense Doctor

Plaintiff’s Cross-Examination of Defense Doctor’s Testimony at Trial: Tips on
the Suggested Outline

Form: Plaintiff’s Cross-Examination of Defense Doctor’s Testimony

Plastic Surgeon as Additional Medical Witness

The Basics You Need to Know About Scar Revision and Keloids

Using the Form for Additional Direct Testimony: Plastic Surgeon

Form: Additional Direct Testimony: Plastic Surgeon

Plaintiff’s Direct Examination of Treating Physical Therapist: Tips on Use and
on the Suggested Outline of Testimony

Form Checklist: Deposition or Trial Checklist — Direct Examination by Plaintiff
of Plaintiff’s Physical Therapist

[Chapters 48-50 are reserved for future use]

51. Testimony

§51.1
§51.2

§51.3
§51.4

The “Six-Step Prep” of Your Own Witnesses
Ethics of Witness Preparation in a Nutshell

§51.2.01 Form: Telling the Witnesses About Talking to the Other Side

Form: Pointers for Witnesses
Video Depositions
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52.

§51.5 Form: Pointers for your Video Deposition

§51.6 Past Criminal Convictions of Your Witness

§51.7 Form: Request for Notice of Intent to Use Conviction
§51.8 The Ethics of Witness Preparation

§51.9 The Child Witness

§51.10 The Forgetful Witness

§51.11 Refreshing Recollection of an Adverse Witness

§51.12 Formats for Cross-Examination When Witness Departs at Trial From His/Her
Deposition Testimony

§51.13 Read a Transcript Into Evidence: The Law and the Theater
§51.14 Two Privilege Pitfalls to Avoid

Exhibits and Evidence
§52.1 Customized Quick-Reference Checklists for Your Trial Notebook
§52.2 Making Objections at Trial
§52.3 Continuing Objections
§52.4 Objections by Multiple Parties on One Side
§52.5 Estoppel to Objections: Curative Admissibility
§52.6 Some Evidence Is Not Admissible Because of Estoppel
§§52.7-52.9 [Reserved]
§52.10 Form: Objections Checklist, a Quick Reference List for Your Trial Notebook
§52.11 Objecting to Answers; Motions to Strike
§52.12 Exhibit Foundation Theory for Trial Lawyers
§52.12.01 Exhibits for Demonstrative Purposes Only
§52.12.02 Form: Checklist of Tools to Attack Adverse Demonstrative Exhibits
§52.12.03 Chain of Custody of Evidentiary Items
§52.12.04 Summaries of Evidence as Substantive Exhibits

§52.13 Form: Exhibits Foundations Checklist, a Quick Reference List for Your Trial
Notebook

§52.14 Turning Non-Verbal and Indefinite Responses Into Your Evidence

§52.15 Admissibility of Electronic Evidence

§52.16 Establishing Authenticity of ESI

§52.17 Getting ESI Past the Hearsay Objection

§52.18 ESI and the Original Writings Rule

§52.19 Web Pages as Evidence

§52.20 Asking the Judge to Take Judicial Notice of a Fact Available on the Internet

§52.21 Get Your Exhibit Remembered: Respect the Limits of the Juror’s Prefrontal
Cortex and Short-Term Memory

§§52.22 - 52.25 [Reserved]
§52.26 Spoliation of Physical Evidence: Remedies

§52.27 Form: Practical Tips for the Investigator, to Prevent Charges of Spoliation by the
Investigator

[Chapters 53-55 are reserved for future use]
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56. Opening Statement and Closing Argument

§56.1
§56.2
§56.3
§56.4
§56.5
§56.6
§56.7
§56.8
§56.9
§56.10
§56.11

The Basics of Opening Statements

Making Your Opening to a Jury More Effective
Physical and Demonstrative Evidence During the Opening
Make Use of Heuristics

Is It Opening Statement or Opening Argument?

The First Two Minutes of Your Opening Statement
Theme, Theme, Theme

Tell a Story

The Last Three Minutes; the Last Few Sentences

A Pattern for Telling the Story

Form: Workspace for Forming an Opening Statement

§8§56.12 - 56.24 [Reserved]

§56.25
§56.26
§56.27
§56.28

Closing Argument: The Basics

The Best Structure for a Closing Argument to a Jury
Using the Form Pattern for Outlining Closing Argument
Form: Pattern for Outline of Closing Argument

57. Attorney Fee Awards

§57.1
§57.2
§57.3
§57.4
§57.5
§57.6
§57.7
§57.8
§57.9
§57.10
§57.11
§57.12
§57.13
§57.14
§57.15
§57.16
§57.17
§57.18

§57.19
§57.20

Timekeeping Required for a Reasonable Attorney Fee

The Four Elements Prevailing Parties Need in Their Time Records
The Problem With Large Billing Increments

Other Factors Than Time in a Reasonable Fee

Paralegal Time

Interest

Attorney Expenses

Special Considerations on Settlement and Attorney Fees

Traps in the Procedure for a “Reasonable” Attorney Fee
Documents to Support the Request for an Attorney’s Fee
Checklist: Content of the Billing Attorney’s Affidavit or Testimony
Exemplar Format: Billing Attorney’s Affidavit

Form: Motion to Grant Attorney Fees

Form: Special Jury Question on Attorney Fees

Form: Order by Court as Fact Finder on Attorney Fee

Using Experts in Proving or Attacking Amount of Fee

Presenting the Expert Witness on “Reasonable Attorney Fee”

Form: Checklist for Direct Examination, Expert Witness on “Reasonable
Attorney Fee”

Deposing the Adverse Fee Expert
Form: Deposition Checklist, Adverse Fee Expert

[Chapters 58-59 are reserved for future use]



60. Motor Vehicle Accident Case

61.

§60.1
§60.2
§60.3
§60.4
§60.5
§60.6
§60.7
§60.8

§60.9

§60.10

§60.11
§60.12
§60.13
§60.14
§60.15
§60.16
§60.17
§60.18
§60.19
§60.20
§60.21
§60.22
§60.23
§60.24

Specialized Intake and Summary Form in MVA Cases

Form: MVA, One-Sheet Plus One Page, Summary

Use Take-Home Instructions to MV A Plaintiff Client

Form: Take-Home Instructions to MVA Plaintiff Client

Form Checklist: Deposing the Driver in an Auto Accident

Request That the Adverse Driver or MVA Witness Bring Items to Deposition
Form: Notice to Bring Items to Deposition — Motor Vehicle Accident

Interviewing and Deposing the Police Investigating Officer in a Motor Vehicle
Accident

Form Checklist: Deposition/Interview /Trial — MVA — Police Investigating
Officer

Form Checklist: Deposition/Interview /Trial Direct Testimony — MVA —
Scene Witness Not in Involved Vehicles

Using a Checklist to Establish (or Deny) Company Control of Driver
Form: Deposition Checklist - Truck Driver Under Control of Defendant Company
Deposing the Employer of the Driver of the Adverse Motor Vehicle
Form: Notice of Plaintiff’s Deposition of Company Controlling Driver
The Danger of Losing Potential Evidence in Truck Accident Cases
Form: Initial Spoliation Letter in Truck Accident Case

Taking Photographs of MV A Scene and Vehicles

Form: Short Checklist — Photo Assignment — Motor Vehicle Accident
Motor Vehicles — Black Box — EDR

If the Car Has an EDR, What’s in the EDR?

Recoverability and Usability of EDR Data

Truck Engines — Black Boxes Are More Than EDR

Don’t Be Accused of Malpractice or Spoliation of the EDR/ECM

Low Impact Back Cases: Car Damage Evidence

Premises Liability Cases

§61.1
§61.2
§61.3
§61.4
§61.5
§61.6

§61.7
§61.8

§61.9
§61.10

The View of the Premises

Special “First Steps” Considerations in Fire Cases

A Paradigm Checklist for the Complaint in a Premises Liability Case
Plaintiff’s Fall-Down Allegations Checklist

Tips on Drafting Premises Interrogatories

Combine Interrogatories With Simultaneous Demands for Production of
Physical Items

Interrogatories and Demands for Production to Premises Liability Defendant

Form: Interrogatories and Demands for Production to Premises Liability
Defendant

Form: Request for Inspection of Premises
A Power Request for Inspection of Premises — Add Production of Items
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§61.11

§61.12
§61.13
§61.14
§61.15
§61.16

Form: Inspection of Premises Combined With Demand for Production of Items
on the Premises

Plaintiff’s Deposition of Premises Liability Defendant

Form Checklist: Plaintiff’s Deposition of Premises Liability Defendant
Defendant’s Deposition of Slip & Fall Plaintiff

Form Checklist: Defendant’s Deposition of Slip & Fall Plaintiff

Form: Notice of Plaintiff’s Deposition of Corporate Premises Liability
Defendant

62. Liquor Liability Involvement

§62.1
§62.2
§62.3
§62.4

§62.5
§62.6
§62.7

Special Tactical Tips in Liquor Liability Litigation
Deposition Checklist — Liquor Liability: The Intoxicated Person
Deposition Checklist — Liquor Liability: The Non-Party Witness

Form Checklist: Deposition/Interview/Trial — Liquor Liability: The
Investigating Police Officer

Requesting Documents From the Dram Shop
Form: Request for Production of Documents to Dram Shop

Form: Deposition Checklist — Liquor Liability: The Dram Shop Owner or
Employee

Table of Statutes

Index
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