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IV. TERMS AND CONDITIONS OF EMPLOYMENT

§1:260  Generally

§1:270  Reduced Hours, Denial of Overtime and Work Assignments

§1:280  Differences in Pay

§1:290  Offsetting Severance Pay Due to Retirement Benefits

§1:300  Elimination of Seniority

V. EMPLOYER RETALIATION
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§1:320  ADEA Follows Title VII Pattern of Proof 
§1:320.10  Cases Applying Title VII Formula to ADEA Retaliation Claims 
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§1:410  Seniority Systems and Employee Benefit Plan Exceptions
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VII. MANDATORY ARBITRATION

§1:430  The Circuit City Case

§1:440  Checklist to Attack Arbitration Agreements 
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CHAPTER 2. CLIENT INTAKE AND INVESTIGATION 
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§2:40  How to Recognize a Claim – Basic Evidence
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CHAPTER 3. FILING SUIT

I. ADMINISTRATIVE PREREQUISITES 

A. Statutory Requirements

§3:10  Charge Filing Required

§3:20  Adherence to Deadlines

B. Charge-Filing Deadlines

§3:30  Background

§3:40  Determining Proper Deadline
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B. EEOC’s Enforcement Plans

§3:200  Overview

§3:210  National Enforcement Plan
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C. Initial Charge Processing
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§3:390.30  “Voluntary” Alternative Dispute Resolution (ADR)
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§3:390.60  How Investigations Are Handled
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§4:20  Pretext
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§4:30  Generally
§4:30.10  Form: Plaintiff’s Rule 26 Disclosures
§4:30.20  Form: Complainant’s Initial Document Requests to Respondent

§4:40  Plaintiff’s Checklist
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Representative – Age Discrimination/Retaliation
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Documents – RIF

§4:90  Form: Plaintiff’s Request for Production of Documents – Electronic Discovery

§4:110  [Reserved]
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III. INTERROGATORIES

§4:130  Generally
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§4:151.10  Investigatory
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§4:170  Defendant’s Checklist
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§4:250  [Reserved]
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§4:283  Form: Plaintiff’s First Request for Admissions
§4:284  Form: Complainant’s First Request for Admissions – RIF – State Human

Rights Commission
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V. DEPOSITIONS
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§4:320  Who to Depose
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VIII. DISCOVERY MOTIONS
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CHAPTER 5. PROVING AGE DISCRIMINATION

I. GENERAL METHODS OF PROOF

A. Introduction

§5:10  ADEA Prohibitions 

§5:20  Overview

§5:30  Pleading Requirements

II.  DISPARATE TREATMENT 

§5:40  Direct vs. Indirect Methods of Proving Disparate Treatment

A.  Direct Method of Proof
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§5:60  Types of Direct Evidence
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§5:90.10.20  Courts Modifying McDonnell Douglas Framework and 

Imposing Heightened Standards of Proof After Gross v. 
FBL Financial Services, Inc.
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§5:100  Prima Facie Case
§5:100.10  Plaintiff Sought the Position
§5:100.20  Position Is Vacant
§5:100.30  Plaintiff Is Qualified/Performing Satisfactorily

§5:100.30.10  Employee Is Incumbent
§5:100.30.20  Conflicting Evidence of Qualifications in SSDI Applications
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Reason, and Pretext
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§5:100.60  Treatment of Younger Employees

§5:100.60.10  Similarly Situated Requirement
§5:100.60.20  Substantially Younger Comparator

§5:100.70  Discharge Cases
§5:100.70.10  General
§5:100.70.20  Reductions in Force

§5:110  Employer’s Assertion of a Legitimate, Nondiscriminatory Reason

§5:120  Pretext
§5:120.10  False Reasons

§5:120.10.10  Employer’s Honest or Mistaken Belief
§5:120.20  Changing or Inconsistent Reasons
§5:120.30  Using Statistical Evidence to Support Showing of Pretext

C. Because of Age

§5:130  Gross v. FBL Disallows “Motivating Factor” Standard and Burden Shifting
Analysis of Price Waterhouse or Title VII Section 703(m) in ADEA Cases
§5:130.10  A Determining Factor Establishes Liability
§5:130.20  Multiple Claim Cases Are Not “Mixed Motive” Cases
§5:130.30  Likely Legislative Response to Gross v. FBL Financial Services, Inc.
§5:130.40  Gross Does Not Apply to Federal Employees’ ADEA Claims

§5:140  The Debate Over the Various Methods of Proving Disparate Treatment 
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§5:150  Ageist Comments vs. Stray Remarks
§5:150.10  Ageist Statements as Direct Evidence

§5:150.10.10  Comments About Retirement
§5:150.20  Clarity and Content of the Statement
§5:150.30  Content vs. Context of Ageist Statement
§5:150.40  Statements by Decision-Makers
§5:150.50  Standards for Subordinate Bias Liability (AKA “Cat’s Paw” or “Rubber

Stamp” Liability)
§5:150.50.10  Statements by Non-Decision-Makers

§5:150.60  Ageist Statements Made to Others
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§5:160  Comparative Evidence

§5:170  Corporate Culture and Stereotyping Evidence
§5:170.10  Circuit Analyses
§5:170.20  Unconscious or Hidden Discrimination
§5:170.30  Discovery of Culture and Stereotyping Evidence
§5:170.40  Statements Evidencing an Ageist Corporate Culture

III.  DISPARATE IMPACT

A. Introduction

§5:180  Overview

§5:190  Smith v. City of Jackson Holds ADEA Permits Impact Claims
§5:190.10  Plurality Opinion in Smith v. City of Jackson
§5:190.20  Justice Scalia’s Deference to EEOC’s Regulations
§5:190.30  Justice O’Connor’s Refusal to Recognize Disparate Impact Under the

ADEA

B. Applying Disparate Impact Analysis After Smith v. City of
Jackson 

§5:200  Establishing a Disparate Impact Claim After Smith v. City of Jackson and
Meacham v. Knolls
§5:200.10  Identify Particular Practice That Caused the Impact
§5:200.20  Statistically Demonstrate a Disproportionate Impact

§5:210  The Reasonable Factor Other Than Age Defense to Disparate Impact Claims
§5:210.10  Employer Must Plead RFOA as an Affirmative Defense
§5:210.20  Factor Cannot Be Related to Age
§5:210.30  Factor Must Be Job-Related to Be Reasonable
§5:210.40  Wards Cove Does Not Apply to ADEA Disparate Impact Defense
§5:210.50  Circuit Court’s Application of Smith v. City of Jackson

§5:220  Plaintiff’s Rebuttal in Disparate Impact Cases

§5:230  New EEOC Rule on Defense to Disparate Impact Claims

C. Using Disparate Impact Model in Disparate Treatment Cases

§5:240  Discussion
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IV. STATISTICAL EVIDENCE

§5:250  Disparate Treatment Cases
§5:250.10  Age-Break Analysis in Disparate Impact Cases
§5:250.20  Non-Parametric Tests
§5:250.30  Regression Analysis

V. AGE PLUS THEORY OF INTERSECTIONAL DISCRIMINATION

§5:260  Age Plus Another Protected Trait

VI. APPENDIX

§5:270  Jury Instructions – Because of Age

CHAPTER 6. REMEDIES AVAILABLE UNDER ADEA

I. INTRODUCTION

§6:10  Overview

II. AVAILABLE REMEDIES

A. Equitable Remedies

§6:20  Preliminary Injunctions

§6:30  Permanent Injunctions
§6:30.10  Broad Injunctions
§6:30.20  Narrow Injunctions

§6:40  Reinstatement, Instatement, and Other Relief
§6:40.10  Reinstatement Appropriate
§6:40.20  Reinstatement Inappropriate
§6:40.30  Hearing

§6:50  Front Pay
§6:50.10  Determining Front Pay
§6:50.20  Number of Years Granted
§6:50.30  Offsets
§6:50.40  Calculations
§6:50.50  Decision by Judge or Jury
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B. Legal Remedies

§6:60  Backpay
§6:60.10  Determining Backpay

§6:60.10.10  Lost Raises
§6:60.10.20  Lost Pension Benefit Contributions
§6:60.10.30  Life Insurance Premiums
§6:60.10.40  Health Insurance
§6:60.10.50  Earnings From Other Sources

§6:60.20  Income From Collateral Sources
§6:60.30  Employee’s Duty to Mitigate Damages

§6:60.30.10  Effect of Employer’s Offer of Reinstatement
§6:60.30.20  Need For Absolute Offer of Reinstatement
§6:60.30.30  Employer’s Burden to Show Unreasonable Rejection of Offer
§6:60.30.40  Employee’s Duty to Conduct Job Search
§6:60.30.50  Employer’s Burden to Show Unreasonable Job Search
§6:60.30.60  Voluntary Resignation
§6:60.30.70  Unavailability for Work
§6:60.30.80  Elimination of Plaintiff’s Position

§6:70  Liquidated Damages
§6:70.10  Unavailable in Cases Against Federal Government or Agencies

§6:70.10.10  Available Against Municipalities/Public Agencies
§6:70.20  Determining Double Damages
§6:70.30  Determining “Willfulness”
§6:70.40  Effect of Death of Plaintiff on Liquidated Damages

§6:80  Compensatory Damages

§6:90  Punitive Damages

§6:100  Interest

§6:110  Costs
§6:110.10  Attorneys’ Fees

§6:110.10.10  “Reasonable” Fees
§6:110.10.20  Calculation of Attorneys’ Fees Award
§6:110.10.30  Right to Recover Attorneys’ Fees. Award
§6:110.10.40  Recoverability of Time Spent in Administrative Proceedings
§6:110.10.50  Interest on Attorneys’ Fees Award
§6:110.10.60  “Prevailing Party” for Purposes of Attorneys’ Fees Award
§6:110.10.70  Discovery and Hearing
§6:110.10.80  Taxability of Attorneys’ Fees Award
§6:110.10.90  Attorneys’ Fees in ADEA Actions
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CHAPTER 7. SUMMARY JUDGMENT

I. INTRODUCTION

§7:10  The Battleground

II. PROCEDURAL PRINCIPLES

§7:20  Summary Judgment Standards

§7:30  Governing Rules

§7:40  Timing of Motion for Summary Judgment

§7:50  Minimum Time and Notice for Plaintiff’s Response

§7:60  Insist on Discovery Critical to Opposing Motion for Summary Judgment
§7:60.10  File Rule 56(f) Motion or Affidavit Stating Why Discovery Is Needed

§7:60.10.10  Form: Rule 56(f) Motion Stating Why Discovery Is Needed
§7:60.20  Failure to Pursue Discovery Can Nullify Right to Seek Discovery 

Under Rule 56(f)
§7:60.30  Discovery Motions Are Not Responsive Pleadings to a Rule 56 Motion for

Summary Judgment

§7:70  Materials Supporting Opposition to Summary Judgment
§7:70.10  Materials Must Be in Record

§7:70.10.10  Oppose Defendant’s Statement of Uncontested Facts
§7:70.20  Materials Challenging Veracity of Defendant’s Reasons
§7:70.30  Using or Challenging Summary Judgment Affidavits
§7:70.40  Base Affidavits on Personal Knowledge
§7:70.50  Avoid Affidavits That Are Conclusory, Purely Self-Serving, or 

Based on Generalizations
§7:70.60  Do Not Use Plaintiff’s Affidavit to Patch Up His Deposition
§7:70.70  Form: Reply per Local Rule to Defendant’s Statement of Undisputed Facts 

§7:80  Plaintiff Strategies

III. METHODS OF PROOF AND SUMMARY JUDGMENT

§7:90 Overview of Methods of Proving Age Discrimination

§7:100  Plaintiff’s Burden to Make Prima Facie Case
§7:100.10  Establishing Qualifications or Satisfactory Performance
§7:100.20 Alleging an Adverse Employment Action
§7:100.30 Summary Judgment on the 4th Element of the Prima Facie Case
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§7:110  Prima Facie Analysis in RIF Cases
§7:110.10  Form: Brief in Response to Defendant’s Motion for Summary Judgment

– Prima Facie Analysis in RIF Case

§7:120  Alternative Methods of Establishing Prima Facie Case

IV. PRESENTING SUFFICIENT PRETEXT EVIDENCE

§7:130  Plaintiff’s Objectives in Proving Pretext

§7:140  Pretext After Reeves v. Sanderson Plumbing Products, Inc.
§7:140.10  Form: Plaintiff’s Memorandum in Opposition to Defendant’s Motion for

Summary Judgment

§7:150  Challenging the Employer’s Reasons
§7:150.10  Cast Doubt From Ever-Changing Reasons
§7:150.20  Cast Doubt From “Bagful” of Reasons
§7:150.30  Challenging Subjective and Objective Reasons
§7:150.40  Do Not Allow Employer’s “Business Judgment” To Be a Shield 

for Discrimination
§7:150.50  Employer’s Honest Belief Is Not Pretext
§7:150.60  Rebutting Defendant’s Cost Argument
§7:150.70  Challenging Implausible Reasons
§7:150.80  Inconsistent Application of Policies or Procedures
§7:150.90  Challenge Inferences Against Discrimination

§7:150.90.10  Same Bad Actor Theory
§7:150.90.10.10  Challenging Same Actor Inference

§7:150.90.20  Age of the Decision-Maker

V. TYPES OF EVIDENCE 

§7:160  Using Evidence of Discriminatory Comments to Withstand Summary
Judgment
§7:160.10  Ageist Comments Constituting Direct Evidence
§7:160.20  Statements by Decision-Makers
§7:160.30  Statements by Non-Decision-Makers
§7:160.40  Statements Evidencing an Ageist Corporate Culture
§7:160.50  Ageist Statements Made to Others

§7:170  Disputed Qualifications as Evidence of Pretext 
§7:170.10  Superior Qualifications as Evidence of Pretext
§7:170.20  More-Than-Comparable Qualifications Are Needed to Demonstrate

Pretext 

§7:180  Statistical Evidence
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VI. SUMMARY JUDGMENT FORMS

§7:190  Differential Treatment of Similarly Situated Employees

§7:200  Opposition Briefs
§7:200.10  Form: Plaintiff’s Memo in Opposition to Defendant’s MSJ – RIF Case
§7:200.20  Form: Plaintiff’s Memo in Opposition to Defendant’s MSJ – RIF Case (II)
§7:200.30 Form: Plaintiff’s Memo in Opposition to Defendant’s MSJ – Direct

Evidence

§7:210  Form: Plaintiff’s Appeal of Grant of Summary Judgment

§7:220  Form: Plaintiff/Appellant’s Reply Brief on Appeal of Grant of Summary
Judgment

CHAPTER 8. HOW YOUR OPPONENT MAY TRY TO 
LIMIT YOUR EVIDENCE

I. EXCLUDING EXPERT TESTIMONY: DAUBERT

§8:10  Introduction

§8:20  Daubert Opinion

§8:30  Daubert and Age Discrimination
§8:30.10  Statistics

§8:30.10.10  Adams v. Ameritech Services, Inc.
§8:30.10.20  Demographic/Census Data

§8:30.20  Stereotyping

II. EXCLUDING TESTIMONY OF AGE-RELATED STATEMENTS
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