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IN THE CIRCUIT COURT FOR THE [_____] JUDICIAL CIRCUIT

IN AND FOR [_____] COUNTY, STATE OF FLORIDA

CIVIL DIVISION

[_______],

Plaintiff,



CASE NO.: [___]

vs.




DIVISION: [___]

[__________] and

[__________]

Defendants.

PLAINTIFF’S MOTION TO STRIKE DEFENSE “EXPERT”
Plaintiff, [_______], pursuant to the Florida Rules of Civil Procedure, moves in limine to strike or preclude the testimony of the defense expert, [________]. The opinions of this engineer are not based on evidence of how the accident really happened, or on the injuries [Plaintiff] actually sustained in this trip and fall incident. Rather, the opinions are based on speculation, conjecture, and the flimsiest of constructs. In this motion, Plaintiff does not challenge the witnesses’ opinions based on Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). Rather, plaintiff argues something even more fundamental: the opinions are not admissible because they are outside the area of expertise of the witness, are not based on adequate data, cannot be applied to the evidence, and would not assist the triers of fact, but would instead confuse and mislead them.

In support, the plaintiff states:

INTRODUCTION AND BACKGROUND

1.
On [Date], the Plaintiff [______] was injured while walking his dog in the common area in the residential community owned by Defendant [_________] and managed by the Defendant [_______].

2.
[Plaintiff]’s injuries occurred when he tripped over a 2x4 board that was laying diagonally across the sidewalk and fell into a pile of concrete rubble and the sidewalk excavation.

3.
Plaintiff alleges that Defendants failed to properly secure the excavation site, which was unmarked, unguarded and unlit. There was no ambient lighting within at least a half block of the site, and the moon had not yet risen.

Medical Testimony
4.
All of the physicians who have examined [Plaintiff], including not only his treating physicians, but also those physicians who have performed compulsory medical examinations of [Plaintiff] at the request of the Defendants, have concluded that [Plaintiff]’s injuries (which include his neck, back left shoulder, both knees) are consistent with the reported trip and fall incident of [Date].

Defendants’ “Expert” Engineer
5.
The defense intends to call an “expert” engineer, [Defense Expert], to testify at trial as to “the consistency of injuries that [Plaintiff] reportedly sustained” in this incident. [Defense Expert] is a biomechanical engineer, and not a medical doctor.

6.
The testimony of this engineer should be excluded because it stands on nothing but speculation and conjecture. The expected testimony lacks the necessary foundation in the evidence. At its most basic level, [Defense Expert]’s testimony is that this trip and fall should not have resulted in the injuries that all of the doctors agree he has sustained. Although [Defense Expert] opines that the mechanism of the trip and fall was not sufficient to cause these injuries, [Defense Expert] does not know what forces were involved and what tolerances [Plaintiff]’s body could withstand. The defense witness has built a “house of cards” that is legally insufficient under the Florida Evidence Code and case law.

FLORIDA LAW REQUIRES THAT EXPERT TESTIMONY HAVE A SUFFICIENTLY
RELIABLE FOUNDATION TO BE ADMISSIBLE.

7.
The Florida Supreme Court has long warned that “expert” testimony must have a sufficient foundation to be admissible:


[i]t is elementary that the conclusion or opinion of an expert witness based on facts or inferences not supported by the evidence in a cause has no evidential value. It is equally well settled that the basis for a conclusion cannot be deduced or inferred from the conclusion itself.  The opinion of the expert cannot constitute proof of the existence of the facts necessary to the support of the opinion.


Arkin Constr. Co. v. Simpkins, 99 So.2d 557 (Fla.1957).

8.
This longstanding common law requirements embodied in the requirements in §90.702, Florida Statutes, that “the opinion is admissible only if it can be applied to the evidence at trial,” and in §90.705(2) that the opinion be excluded if “the expert does not have a sufficient basis for the opinion . . . unless the party offering the testimony establishes the underlying factors data.”

9.
The Florida Supreme Court has emphasized that expert testimony must be both scientifically reliable (commonly referred to as the Frye test) and legally reliable. Ramirez v. State, 810 So.2d 836 (Fla. 2001). Legal reliability requires that the evidence be relevant and probative and that, under §90.403 of the Evidence Code, the probative value is not outweighed by the danger of unfair prejudice, confusion or misleading of the jury, Id. “In applying this balancing test, the court bars from the jury’s purview evidence that is unduly prejudicial, misleading, or confusing—i.e., evidence that is ‘legally’ unreliable.” Id.
10.
“An expert opinion is inadmissible where it is apparent that the opinion is based on insufficient data.” Doctors Co. v. State, Dep’t of Insurance as Receiver of Caduceus Self-Insurance Fund. Inc., 940 So.2d 466 (Fla. 1st DCA 2006), citing Dempsey v. Shell Oil Co., 589 So.2d 373 (Fla. 4th DCA 1991) and Centex-Rooney Constr. Co., Inc. v. Martin County, 706 So.2d 20 (Fla. 4th DCA 1997); see also Gray v. Russell Corp., 681 So.2d3 10 (Fla. 1st DCA 1996) (stating that the trial court properly excluded expert evidence in its entirety based on expert’s failure to rely on sound data in forming his opinion) (emphasis supplied).

11.
Where—as here—the expert’s opinion is based on “speculation and conjecture, not supported by the facts, or not arrived at by recognized methodology,” the testimony will be stricken. Hajianpour v. Khosrow Maleki, P.A., 932 So.2d4 59 (Fla. 4th DCA 2006), citing Sun Bank/N. Fla., N.A. v. Edmunds, 624s So.2d 753 (Fla. 1st DCA 1993); see also Petticrew v . Petticrew, 586 So.2d 508 (Fla. 5th DCA 1991).

12.
“No weight may be accorded an expert opinion which is totally conclusory in nature and is unsupported by any discernible, factually-based chain of underlying reasoning.” Division of Administration v. Samter, 393 So.2d 1142 (Fla. 4th DCA 1991).

13.
Section 90.705(2) of the Florida Evidence Code codifies the rule that expert testimony must have a legally sufficient foundation:


Prior to the witness giving the opinion, a party against whom the opinion or inference is offered may conduct a voir dire examination of the witness directed to the underlying facts or data for the witness’s opinion. If the party establishes prima facie evidence that the expert does not have a sufficient basis for the opinion, the opinions and inferences of the expert are inadmissible unless the party offering the testimony establishes the underlying facts or data. (emphasis added).

14.
Florida courts consistently reject expert opinion testimony lacking an adequate factual foundation. E.g., Carnival Corp. v. Stowers, 834 So.2d 386 (Fla. 3d DCA 2003). In Stowers, an engineer gave his opinion that the plaintiff slipped because she stepped in liquid, which then stayed on her shoe as she walked across dry carpet, and subsequently transferred to the step on which she slipped. The trial court allowed the testimony even though the engineer admitted that he did not know what the carpet was made of, that he did not perform any tests on the carpet, and that he had no specialized education or training concerning carpet. The engineer based his opinion solely on the coefficient of friction tests he performed on the stairs. The district court reversed. The court held that the engineer’s opinion was inadmissible because he “did not establish the existence of valid underlying data upon which he based his opinion.” The opinions of [Defense Expert] in this case are no better than the engineer’s opinion in Stowers. There was no valid underlying data upon which these opinions are based, and these opinions should be excluded in accordance with Florida law.

15.
As the Stowers opinion demonstrates, the sufficiency of the underlying data is properly an issue for the trial court to consider. In fact, §§90.105(1), 90.702 and 90.705(2), Florida Statutes, requires the trial court to consider it. Section 90.105(1) requires the court to “determine preliminary questions concerning . . . the admissibility of evidence.” Section 90702 mandates that an expert’s “opinion is admissible only if it can be applied to evidence at trial.” Section 90.705(2) requires the court to exclude the evidence if “the expert does not have a sufficient basis for the opinion.” Thus, it is for the court to determine whether the expert’s opinion “can be applied to evidence at trial,” and whether the expert has a “sufficient basis for the opinion.” If, as in the present case, the opinion cannot be applied to the actual evidence and is not based on the facts and data of the case, the court must exclude the opinion.
16.
Defendants may argue that an expert should decide the sufficiency of the facts underlying his own opinion, and that deficiencies go to the weight, not the admissibility of, the opinion. Despite such an argument, this Court cannot be stripped of its duty to determine whether the expert’s opinion is relevant to the facts of the case or is based on speculation and conjecture. As the court acknowledged in Quinn v. Millard, 358 So.2d 1378, 1382 (Fla. 1978), overruled on other grounds, Ridley v. Safety Kleen, 693 So.2d 934 (Fla. 1996), “an expert’s opinion cannot be utilized to supply substantial facts necessary to support that opinion.” 358 So.2d at 1382.

17.
The trial court, not just the witness, should determine whether there is sufficient underlying data to allow admission of the witness’ opinion. In State v. Ruth, 610 So.2d 9 (Fla. 2d DCA 1992), the Court held similar speculative expert testimony inadmissible, because “there was no evidence to support [the expert’s] conclusion. It was purely speculation and, as such, was inadmissible. An expert witness’ opinion must be based on facts or inference supported by the evidence.” 610 So.2d at 12. Here, as in Ruth, [Defense Expert]’s conclusions are pure speculation, and are not based on facts or inferences supported by the evidence.

18.
Moreover, “although an expert witness is entitled to render an opinion premised on inadmissible evidence when the facts and data are the type reasonably relied on by experts on the subject, the witness may not serve merely as a conduit for the presentation of inadmissible evidence.” Smithson v. V.M.S. Realty, Inc., 536 So.2d 260, 261-262 (Fla. 3d DCA 1988) (citations omitted). Published articles and studies are indisputably hearsay and thus inadmissible on their own or through an expert. See, e.g., Green v. Goldberg, 630 So.2d 606, 609 (Fla. 4th DCA 1993). See also Nixon v. State, 694 So.2d 157 (Fla. 4th DCA 1997) (proposed testimony of expert excluded on other ground “may have been inadmissible as hearsay, insofar as it involved the expert relating the contents of articles that he had read. The expert may not serve as a conduit for placing inadmissible evidence before the jury”).

19.
Plaintiff has filed the deposition transcript of [Defense Expert].This evidence shows that the Defendants’ proffered expert does not have a legally sufficient foundation for the conclusions that he tries to offer as “expert opinions.”
THE DEFENSE ENGINEER’S MEDICAL CAUSATION AND PERMANENCY OPINIONS ARE OUTSIDE HIS AREA OF EXPERTISE AND THEREFORE INCOMPETENT.

20.
The witness’ Biomechanical Conclusions are that:

•
[Plaintiff]’s neck, back & left shoulder strain/sprains may be consistent with the mechanics of accident

•
[Plaintiff]’s bulging and/or herniated cervical and lumbar discs would not result from the reported incident

•
[Plaintiff]’s left rotator cuff tear and left and right knee meniscus would not be consistent as a result of this incident

•
Aggravation of [Plaintiff]’s pre-existing symptoms could occur, but would be expected to be of short duration.

[[Consulting Group] Rpt., p .2]

22.
The witness’ qualifications indicate that:

•
He has an undergraduate degree in mechanical aeronautics engineering, with a specialty in biomechanics dealing with long bone fractures [[Defense Expert] depo., p. 6] and a graduate degree in biomechanics and neurophysiology with specialization in the knee joint.
[[Defense Expert] depo., p. 9]

•
He has never been qualified as an expert witness in biomechanics by any court. [[Defense Expert] depo., p. 38]

•
He has never published anything regarding the cervical spine, the lumbar spine, or the shoulder. [[Defense Expert] depo., p. 47]

•
He does not have a medical degree and consequently he doesn’t practice medicine or treat injuries to the neck or back. [[Defense Expert] depo., p . 84]

•
He took one anatomy class in graduate school. [[Defense Expert] depo., p. 9]

•
He has never been called into an emergency room, a doctor’s office, a hospital, or an operating theater to consult whether or not a specific injury could have been caused by a trip and fall accident.[[Defense Expert] depo., p. 90-91]

•
He admits that he cannot opine on the duration of an injury. [[Defense Expert] depo., p. 73]

23.
The witness is not qualified to render medical opinions. After all is said and done, the witness is basically opining that the forces in the trip and fall were too minimal to have injured the Plaintiff. Under Florida law, medical doctors give opinions on injuries, not engineers. Stockwell v. Drake, 901 So.2d 974 (Fla. 4th DCA 2005); Mattek v. White, 695 So.2d 942 (Fla. 4th DCA 1997). [Defense Expert] is an engineer, not a medical doctor. In Smelser v. Norfolk Southern Railway Company, 105 F.3d 299 (6th Cir. 1997), the Sixth Circuit struck a so-called “biomechanical expert” in a very similar situation to the present and offered a clear, compelling analysis:


During preliminary questioning, Huston explained that biomechanics apply the principles in mechanics to the facts of a specific accident and provide information about the forces generated in that accident, explain how the body moves in response to those forces, and thus determine what types of injuries would result from the forces generated. Huston admitted that biomechanics are qualified to determine what injury causation forces are in general and can tell how a hypothetical person’s body will respond to those forces, but are not qualified to render medical opinions regarding the precise cause of a specific injury. He acknowledged that each individual person has his own tolerance level, and therefore, admitted he could testify only in general terms, i.e., that “X” forces would generally lead to “Y” injuries and “Y” injuries are consistent with those the plaintiff claims to have suffered.

Huston also admitted that (1) he was not a medical doctor, had no medical training, and must rely on a medical doctor’s opinion to determine a particular individual’s injuries (2); each individual has his or her own tolerance level and pre-existing medical conditions could have an effect on what injuries result from an accident; and (3) he had not examined Smelser’s complete medical history. Nonetheless, the trial court permitted Huston to testify that:

‘the failure of the seatbelt, the shoulder belt webbing to lock directly, led to the injuries. The neck injury, in my opinion, was caused by the rear-end collision, with the neck being thrust backward. And then the failure of the shoulder belt allowed the shoulder to go forward, aggravating that injury, causing it to go back further. And at the same time then the lumbar region came from what might be called a jackknifing or a bending around the belt, causing the injury to the lower spine.’

This opinion testimony goes beyond Huston’s expertise in biomechanics. As he previously admitted, he was qualified to render an opinion that made use of his discipline’s general principles, described the forces generated in the August 1989 rear-end collision, and spoke in general about the types of injuries those forces would generate. Huston is not a medical doctor who had reviewed Smelser’s complete medical history, and his expertise in biomechanics did not qualify him to testify about the cause of Smelser’s specific injuries. As this court observed in Berry, “[t]he issue with regard to expert testimony is not the qualifications of a witness in the abstract, but whether those qualifications provide a foundation for a witness to answer a specific question.” (citation omitted). Smelser v. Norfolk Southern Railway Company, 105 F.3d 299 (6th Cir. 1997).

Expressing an opinion that the mechanism for injury was not present is no different than testifying it is unlikely, improbable, or impossible for an occupant of a vehicle to have been injured in the collision because, regardless of the semantics utilized in expressing the opinion, an individual without medical training or experience is not qualified to testify as to injuries. See generally Goodwin v. MTD Products, 232 F.3d 600, (7th Cir. 2000); see also Mattek v. White, 695 So.2d 942, 943 (Fla. 4th DCA 1997); see also Behn v. State, 621 So.2d 534 (Fla. 1st DCA 1993). An opinion as to the mechanism for injury in a trip and fall incident cannot be rendered without falling under the general umbrella encompassing a medical opinion because one may not analyze the mechanism for injury without the education, training, or experience necessary to understand the anatomy and pathology of the portion of the body injured in the incident. In Mattek, the Fourth District Court of Appeals of Florida was confronted with a factual scenario similar to the facts of the case in controversy involving the plaintiff who allegedly suffered two herniated discs in a rear end collision. Mattek, 695 So.2d at 943. Similar to the testimony Defendants are attempting to elicit from [Defense Expert] regarding the mechanism for injury, the defense in Mattek disputed that the plaintiff had suffered a permanent injury in the collision, through testimony of a physicist with a Ph.D. who was presented as an expert on accident reconstruction and biomechanics. After offering an opinion [that] the vehicle striking plaintiff’s vehicle from the rear was traveling at no more than seven miles per hour, he was allowed to testify that no one could be injured based on literature he had studied in an impact of less than 12 miles per hour. In finding the trial court committed reversible error by allowing this testimony from the defense accident reconstruction and biomechanical expert, the 4th DCA reasoned that if the expert would not have been qualified to testify that the plaintiff did have a permanent injury as a result of this accident, it logically follows that his lack of medical expertise would also render him unqualified to testify that plaintiff had no permanent injury as a result of this accident. See Mattek, 695 So.2d at 943.

As a non-medical expert who candidly conceded he is not qualified in the field of medicine, [Defense Expert] would not be qualified to testify that [Plaintiff] did suffer an injury as a result of this incident. Therefore, it logically follows that [Defense Expert] is not qualified to testify that [Plaintiff] did not sustain injuries in the incident.


Biomechanics is not used in any setting outside of the defense of personal injury litigation as a means of determining in jury probability after the fact. It would be difficult, if not impossible, to find a biomechanist employed by a hospital, university, or clinical facility in order to determine whether an injury has occurred as a result of a particular crash. The real world application of biomechanics and engineering is used to explain injury, not explain it away. Indeed, [Defense Expert] has admitted that he has never been called into an emergency room, a doctor’s office, a hospital, or an operating theater to consult whether or not a specific injury could have been caused by a trip and fall accident. [[Defense Expert] depo, p. 90-91]

24.
Therefore, the witness’ opinions as to the “consistency” of [Plaintiff]’s injuries as a result of this trip and fall incident are nothing more than incompetent testimony, beyond his field of expertise, as to the causation, nature and extent of [Plaintiff]’s injuries.

25.
Accordingly, the medical opinions of this non-medical witness should be stricken and not allowed at the trial of this cause.

THE TESTIMONY OF BIOMECHANICAL ENGINEER [DEFENSE EXPERT] BASED ON INSUFFICIENT DATA AND RESTS ON INADEQUATELY SUPPORTED CONCLUSIONS.

26.
The report authored by biomechanical engineer, [Defense Expert], indicates that “[Consulting Group] was retained to perform a biomechanical evaluation for the consistency of injuries that [Plaintiff] reportedly sustained.” [[Consulting Group] Rpt., p .2]

27.
Throughout his deposition testimony [Defense Expert] repeatedly indicated that opinions regarding the “mechanism of injury” sustained, or not sustained, by [Plaintiff] was based on [Plaintiff]’s description of how the incident occurred. [[Defense Expert] depo., p. 29, 53, 59, 61, 95, 96, 98, 100, 111, 112, 114, l22]. [Defense Expert] also acknowledged that there is a tremendous variability in people’s description of how their accidents happen. [[Defense Expert] depo., p. 29, 111, 122]

28.
Regarding [Plaintiff]’s shoulder and knee injuries, the witness acknowledged a lack of data to support his opinions as to the “consistency” of the injuries to the fall:”

•
“there is a possibility for something like that to happen, but I do not have a description, accurate description, of the position of his arms during the fall. So it’s not well-described. So I’m only hypothesizing here.” [[Defense Expert] depo., p. 98]

•
“This is all within a certain degree of probability. We are all aware of that. What I’m trying to say here is that it’s highly unlikely that this has happened, based on the fact that I don’t have enough evidence as well.” [[Defense Expert] depo., p. 110]

•
“My opinion is that there is . . . not enough information to indicate that the mechanism existed to induce that injury. I believe that this was probably a preexisting injury. It may have been aggravated when I say that, but it was not initiated of this incident.” [[Defense Expert] depo., p. 104]

•
“I’m not saying it cannot happen. It can happen” [[Defense Expert] depo., p. 105]


‑When asked for the data behind his opinion, he replied, “Well, you know, I do not have enough evidence to support either/or, but I can only hypothesize what is more logical.” [[Defense Expert] depo., p. 106]

•
His opinion that the injury to [Plaintiff]’s knees is not consistent is based on [Plaintiff]’s description of the trip and fall; but he admits that there is a variability of people’s recollection of exactly what happened during a traumatic event, and so [Plaintiff] may be completely wrong and not describing the incident accurately. [[Defense Expert] depo., p.111-112]

29.
When pressed for any specific data that would support his conclusions with respect to the lack of causation of [Plaintiff]’s injuries, the witness was equally equivocal:

•
he cannot tell how much force it would take to have a rupture of the disc of [Plaintiff]’s lumbar or cervical spine in a trip and fall situation.[[Defense Expert] depo., p. 88-90]

•
he is not aware of any studies that indicate it’s not possible for a 40-year-old obese person who stumbles in the dark of night into a pile of rubble and a hole to sustain a cervical or lumbar injury severe enough to cause herniation or protrusion and to necessitate surgery. [[Defense Expert] depo., p. 76, 77, 78, 80, 83]

•
he is not aware of any data or studies that exist with respect to the amount of force it will take to injure a man such as [Plaintiff] on the date and time of this accident, the amount of force it would take to herniate a cervical or a lumbar disc.[[Defense Expert depo., p. 127-128]

•
he did not have enough data to give the risk probability that someone like [Plaintiff] might injure or tear the ligaments in his knees.[[Defense Expert] depo., p. 110]

•
he was unable to give any kind of idea of how many Gs of force were imposed on any part of [Plaintiff]’s body. [[Defense Expert] depo., p. 119-120]

•
he acknowledged that there is a tremendous variability in people’s susceptibility and resistance to injury and recovery. [[Defense Expert] depo., p. 127]

•
he has never done any testing on 40-year-old overweight men who have preexisting shoulder, neck, back or knee problems to determine what kind of force or torque would be required in order to cause injuries to their neck, back, shoulder or knees. [[Defense Expert] depo., p. 84]

30.
The witness’ opinions are wholly unreliable due to the lack of reliable data upon which to make any scientific or engineering calculations as to the forces, the torque, the precise mechanism of the trip and fall in question and the dearth of data as to the amount of force and torque [Plaintiff]’s body was able to sustain without being injured. Therefore the testimony of this witness should be excluded under Section 90.705 of the Florida Evidence Code.

31.
The witness can cite no scientific literature adopting, approving or even discussing the methods that he used in arriving at a conclusion lacking any foundation that the forces in this incident were insufficient to cause the injuries [Plaintiff] sustained.

32. For all of these reasons, the opinions sought to be offered by [Defense Expert] rest upon legally insufficient foundation, and must be excluded by this Court under Section 90.705 of the Florida Evidence Code.

FLORIDA CASES SUPPORT THE EXCLUSION OF SPECULATIVE, “BIOMECHANICAL’ TESTIMONY WHERE SUCH TESTIMONY LACKS PROPER FOUNDATION.

33.
As explained earlier in this Motion, in Florida, an expert’s opinion is only admissible if it “can be applied to evidence at trial.” §90.702, Florida Statutes. The opinion must be excluded if “the expert does not have a sufficient basis” to support it.

34.
Opinions based on speculation or unsupported assumptions are not admissible. Westley v. Hub Cycles, Inc., 681 So.2d 719 (Fla. 2d DCA 1996). In Westley, the plaintiff tried to establish his theory of liability for a motorcycle crash through expert testimony. The expert’s opinion was based on a fuel petcock being in a particular position. The Court held that the trial court properly excluded the expert’s opinion because there was no factual foundation to support his opinion about the position of the fuel petcock.

35.
“An expert cannot simply assume the facts which form the basis of his opinion.” Brito v. County of Palm Beach, 753 So.2d 109, 112 (Fla. 4th DCA 1998). An expert opinion cannot form the basis for a conclusion in the absence of underlying evidence. Young-Chin v. City of Homestead, 597 So.2d 879, 882 (Fla. 3d DCA 1992). See generally, e.g., Cargill, Inc. v. Jeffers, 673 So.2d 988 (Fla. 1st DCA 1996) (expert opinion that plaintiff’s illness caused by exposure to chemical agent not competent where no evidence of exposure).

36.
The evidence necessary to support a reliable calculation of the G forces sustained by [Plaintiff] on [Date] is missing from this case. Nonetheless, [Defense Expert] has built a whole house of cards, putting forth an opinion that is not supported by any data or evidence in the case, and that is rife with speculation and assumptions. Here, the expert’s opinions are not adequately grounded on the facts of this case.

37.
Florida courts have specifically rejected opinions based on similarly insubstantial foundations. For example, in Nat Harrison Assoc., Inc. v . Byrd, 256 So.2d 50 (Fla. 4th DCA 1971), the court held that the trial court should have sustained an objection to an expert’s opinion of the difference in speed between two vehicles based solely on the damage to the vehicles shown in photographs. The course held that “the factual predicate was clearly lacking an essential fact,” the weight of the vehicles. 256 So.2d at 54. Here, the witness’ inability to give any kind of idea of how many Gs of force were imposed on any part of [Plaintiff]’s body [[Defense Expert] depo., p. 119-120] was only one of the many facts which admittedly was not known. See also Kautzmann v. Fink, 156 Fla. 628, 24 So.2d 112 (Fla. 1946) (expert could not testify about speed of vehicle without knowing weight of the load it carried).

THE TESTIMONY OF BIOMECHANICAL ENGINEER [DEFENSE EXPERT] CONSISTS OF OPINIONS WITHIN THE COMMON UNDERSTANDING OF THE JURY

38.
Apparently, one of the witness’ conclusions is that [Plaintiff] did not fall into the rubble because he testified that he fell forward, landing on his knees and his hands. [Defense Expert] then contradicted his own theory by testifying that, based on the way [Plaintiff] described the trip and fall, because he was on the left of the hole, his body should have rotated sideways to the right in order to fall into the rubble. “There is a possibility that he may have adjusted his body in order to protect his face, his upper extremities, and thus, he may have rotated, but forcefully rotated his body. Forcefully meaning he took the matters into his own hands in order to protect his face, his body.” [[Defense Expert] depo., p. 55]

[Defense Expert] further testified that:


‑Definitely there was a trip and fall mechanism, which probably was the 2x4. Now, again, I would say that for [Plaintiff] to end up on the debris and into the slab, the hole, there has to be a direction towards the right. Now, whether that was a continuous or not, I cannot be 100 percent sure whether he took a corrective step to correct for the stumbling or it was after the trip a continuous fall. Whether that he made any corrections to protect his body, that may have occurred. Again, I find it a little bit, though—it must have been, though, in order for him, according to his description, to fall directly into the debris, it must have been unexpected and immediate.

[[Defense Expert] depo., p 61]

39.
This is similar to the prejudicial and inadmissible testimony tendered in Florida Power Corp. v. Barron, 481 So.2d 1309, 1310 (Fla. App.2 Dist. 1986) in which the witness told the jury:


[Y]our powers of concentration and ability to remain aware of all of your surroundings decrease with the amount of time that you spend on the job, so that when you are fatigued towards the end of the day, you’re much more apt to put yourself into an unsafe situation than you would be at the beginning of the day, beginning of the shift.

In the Barron case, the Second District Court of Appeal held that the:


disputed testimony did not consist of the application of expert knowledge to the circumstances of this case in order to explain the human response thereto. Rather, it merely consisted of a statement of a fact which we believe is within the common understanding of the jury.

Barron, supra, at p. 1310.

40.
When [Defense Expert] was asked if [Plaintiff]’s adjusting his body after tripping on the 2x4 was a normal human reaction, he admitted “It’s an anticipated reaction, yes. It’s a reflex mechanism to protect our face and our upper extremities.” [[Defense Expert] depo., p. 55] It could not be clearer. A jury does not need an expert to tell them that if [Plaintiff] was walking to the left of the rubble when he tripped on the 2x4 and he adjusted his body in order to protect his face, he would have fallen to his right if he landed in the rubble. Normal human reactions, by definition, are able to be easily understood by the average person without the assistance of an “expert.”

THE BIOMECHANICAL ENGINEER [DEFENSE EXPERT] IMPROPERLY APPLIES
EPIDEMIOLOGICAL PRINCIPLES OF FUTURE RISK ESTIMATE TO AN EVENT THAT HAS ALREADY OCCURRED.

41.
In order to demonstrate [Defense Expert]’s improper use of epidemiological principles of future risk estimate in his opinion regarding the “consistency” of [Plaintiff]’s injuries, [Defense Expert] was asked if it is possible to prove a risk estimate. He agreed that it was possible to prove a risk estimate, and that it’s very difficult to do. Nevertheless, he stuck to his opinion that the likelihood of [Plaintiff]’s suffering these injuries in the trip and fall “is very, very rare.” [[Defense Expert] depo., p. 81] The following colloquy took place:


9
Q. Okay. Well, let’s take an example. If you


10
roll a die, what is the likelihood that you will roll


11
a one?


12
A. it’s whatever is, you know, the statistics


13
behind the probabilities. It’s one to six range.


14
Q. One through six, yeah.


15
A. One over six.


16
Q. Okay. One over six. So it’s one in six


17
chances that you roll a die and you get a one. Okay.


18
If I roll a die and I roll a one, would you still say


19
my chances are one in six after I rolled the one?


20
A. No. Your chances were 100 percent, you know.


21
You rolled the first time, you got a one, if you call


22
it one.


23
Q. So let me ask the question. So even though


24
it is rare that [Plaintiff] could have suffered


25
injuries to his neck and back severe enough to result


0082


1
or to need surgery—


2
A. Knee surgery or lumbar surgery?


3
Q. Lumbar surgery or neck surgery, after he


4
suffered the injury, the odds, you know, just get


5
thrown away, because it is what is it, isn’t it?


6
[DEFENSE ATTORNEY]: Object to the form.


7
A. Well, as I said to you earlier, you know, the


8
mechanism is not there to cause such injuries. In


9
everyday life, you know, many things are possible and


10
impossible.


11
But, again, the mechanism is not there, so I


12
cannot see how this would have induced such injuries


13
on multiple levels. That’s my opinion and I don’t


14
know what else to say.

42.
All of [Plaintiff]’s treating physicians agree that [Plaintiff]’s neck, back, shoulder and knee injuries were post-traumatic, caused by this trip and fall incident. However, the witness stuck to his inappropriate future risk estimate to attempt to explain away something that has already happened. Even the Defendant’s own CME physician, [Doctor], has testified that this type of fall can cause injuries to the back and neck [[Doctor] depo., p. 13] and that the complaints for which [Plaintiff] had neck and back surgery originated with the fall of [Date]. [[Doctor] depo., p. 16] In spite of this, [Defense Expert]’s opinion is that what all of the doctors say happened should not have happened. He opines that it is unlikely [Plaintiff] should have suffered the injuries that he suffered. The witness’ opinion is like saying it is unlikely to roll a one on the die after actually rolling the one when the witness has already admitted that the chances are 100 percent after the event has occurred. [[Defense Expert] depo., p. 81] [Defense Expert]’s opinions are no better than an unscientific guess that favors the defense.

43.
Even if this Court were otherwise satisfied with the Defendants’ proposed expert’s opinions, S 90.403 Fla. Stat. operates to preclude this evidence due to the danger of unfair prejudice or misleading the jury. Williams v. State, 779 So.2d3 14 (Fla. 2nd DCA 1999); and Mclean v. State, 754 So.2d 176 (Fla. 2nd DCA 2000).

Accordingly, for all of the foregoing reasons, the testimony of biomechanical engineer [Defense Expert] should be stricken in its entirety.
WHEREFORE, Plaintiff requests that the Court grant this Motion and preclude any opinions or comments by Defendants’ expert, [Defense Expert].

