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§534.3 Knowing Waiver of Rights
§534.4 Right to Consult With Parents
§534.5 Interference With Right to Independent Testing

§534.5.1 Due Process Does Not Require the Police to Advise Drunk Driving 
Suspect of Right to Obtain Independent Blood Test Before Submitting to a
Preliminary Breath Test (PBT)

§534.5.2 Trial Court Erred in Admitting Breath Test Where Defendant Denied
Opportunity for Independent Test

§534.5.3 Drunk Driving Arrestee Who Refuses to Submit to State’s BAC Test Has
No Right to Independent Test

§534.5.4 Suppression as Remedy Where Officer Dissuades Independent Test
§534.6 Due Process Analysis Requires Use of Telephone to Gather Evidence

§534.6.1 Drunk Driving Arrestee Has Right to Independent Test Even if He Refuses
to Submit to a Chemical Test

§534.7 Due Process Violation Occurs When BAC Results Are Offered in Evidence Where
Officer Affirmatively Mislead Driver

§534.8 Due Process Not Implicated by Government’s Refusal to Allow Independent Test
§534.9 Defendant Did Not Have Enforceable Cooperation Agreement With Prosecutor
§534.10 Statute Does Not Provide Absolute Right to Counsel

§535 Miranda Problems
§535.1 When Should Miranda Warnings Be Given?
§535.2 When Defendant Rates His Own Intoxication
§535.3 Right to Counsel Does Not Depend on Custody
§535.4 Some States Apply Broader Standard
§535.5 Miranda and Medical Treatment
§535.6 Unwarned Questioning May Be Allowed at Accident Scene
§535.7 Lack of Miranda Rights Leads to Suppression of Chemical and Field Sobriety Test

Evidence 
§535.8 Congress May Not Overrule Miranda
§535.9 No Presumption of Waiver of Miranda Rights
§535.10 Privilege Against Self-Incrimination Not Violated By Admitting Refusal to Submit to

Breath Test
§535.11 Court Allows Officer to Testify as Lay Witness Regarding Observations He Made of

Defendant’s Performance on SFST
§536 Probable Cause

§536.1 The Anonymous Tip
§536.1.1 Minimal Corroboration Required Based on Danger to Public
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§536.2 Necessity of Specific and Articulable Suspicion
§536.2.1 Both the Passenger and Driver of a Stopped Vehicle Have Standing to

Challenge the Stop’s Constitutionality on Fourth Amendment Grounds
§536.2.2 Anonymous Tip of “Possible Altercation” Did Not Support Stop of Vehicle
§536.2.3 Slow Driving Alone Insufficient Reasonable Suspicion
§536.2.4 Driving at Two O’Clock in the Morning With Temporary Demonstration

Dealer Plates Insufficient Reasonable Suspicion
§536.2.5 Spinning Tires Insufficient Basis to Stop Vehicle
§536.2.6 Merely Looking Suspicious Is Not Enough to Validate a Terry Stop

§536.3 Investigatory Stop Made for Unrelated Purpose
§536.3.1 The Doctrine of Pretextual Traffic Stops
§536.3.2 Search of Vehicles Under the “Automobile Exception” Requires Exigent

Circumstances as Well as Probable Cause
§536.3.3 Officer’s Activation of Emergency Lights Amounted to a De Facto

Detention Under the Fourth Amendment
§536.3.4 The Community Caretaking Exception

§536.3.4.1 Failure to Perform Community Caretaker Function as Basis
for Dismissal

§536.3.5 Pretextual Stops and Arrests Do Not Violate Constitution
§536.3.6 Good Faith Exception to the Fourth Amendment Exclusionary Rule

Applies to Evidence Obtained During Unconstitutional Vehicle Stop
Premised on Inaccurate DMV Information

§536.4 Intoxication Manifested Through Driving Conduct
§536.4.1 Can Accidents Supply Probable Cause to Test Motorists for Alcohol and

Drugs?
§536.4.2 Illinois Approves Mandatory Chemical Testing for Drivers Involved in

Serious Accidents
§536.4.3 State Can Prosecute Defendant for Driving Under the Influence of Alcohol

Even if BAC Result Is Less Than Legal Limit
§536.5 Two-Pronged Test for Informant’s Tip

§536.5.1 Anonymous Tip Must Be Reliable 
§536.5.2 Fourth Amendment Is Violated When Stop Is Based on Inadequately

Corroborated Facts
§536.5.2.1 Police Officer Must Corroborate Anonymous Tip for Vehicle

Stop to Be Valid
§536.5.3 California Case Upholds Conviction Based on Anonymous Tip
§536.5.4 Preparing a Defense
§536.5.5 Trying the Anonymous Informant Case
§536.5.6 “General” Tip Warrants Motion to Suppress
§536.5.7 Police Officer’s Receipt of a Tip From a Citizen Who Had Provided

Information in the Past, Provided Reasonable Suspicion to Stop Vehicle
Under Fourth Amendment

§536.5.8 Why Do Courts Come to Different Conclusions on Probable Cause and
Anonymous Informants?

§536.5.9 The Defense Strategy in Anonymous Informant Cases
§536.5.10 Citizen Informant’s Tips Subjected to Three Part Test

§536.6 Odor Alone Does Not Establish Probable Cause
§536.6.1 Mere Presence of Alcohol Insufficient to Stop, or Later to Arrest, Driver
§536.6.2 Odor of Alcohol Combined With Special Needs Exception Makes Breath

Test of Teacher Constitutional
§536.7 Mere Involvement in an Accident Does Not Establish Probable Cause 

§536.7.1 Officer Could Request Motorist to Produce Documents After Basis for His
Stop Ended 
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§536.7.2 State Law Authorizing Blood Testing of Drivers Involved in Automobile
Accidents Violates Fourth Amendment

§536.7.3 Accident and Consumption of Alcohol Insufficient to Establish Probable
Cause

§536.8 Roadside Stops
§536.8.1 Demonstrating How Circumstantial Evidence of Alcohol Impairment Can

Be Irrelevant and Prejudicial
§536.8.2 Court Rules That Citizens Stopped for Traffic Offenses Need Not Be

Informed That They Are Free to Go After Valid Detention
§536.8.3 Police May Order Driver and Passengers Out of the Car
§536.8.4 Officer Lacked Objective Grounds to Conclude Defendant Was Under

Influence of Alcohol
§536.8.5 DUI Tags and Discretionary Stops
§536.8.6 Field Sobriety Testing

§536.8.6.1 Testing Not Required Before DUI Arrest 
§536.8.6.2 Transporting Driver in Back of Police Vehicle to Law

Enforcement Center to Conduct Field Sobriety Tests
Constitutes De Facto Arrest

§536.8.7 Traffic Stop for Failure to Use Signal When Changing Lanes on Highway
Valid

§536.8.8 Lane Use Violation and Failing to Dim Lights Insufficient Basis for Traffic
Stop

§536.9 Warrantless Entries Into Homes
§536.9.1 Co-Tenants – Expectation of Privacy

§536.9.1.1 Both Co-Tenants Must Consent to Warrantless Search
§536.9.2 Exigent Circumstances, Destruction of Evidence and Warrantless Entries

§536.9.2.1 Exigent Circumstances Not Sufficient to Allow Warrantless
Entry

§536.9.2.2 Hot Pursuit and Warrantless Entry
§536.9.2.3 “Community Caretaker” Function Not Sufficient to Allow

Warrantless Entry
§536.9.3 Challenging Warrantless Entries

§536.10 Pretextual Stops and Arrests Do Not Violate Constitution
§536.10.1 Good Faith Exception to the Fourth Amendment Exclusionary Rule

Applies to Evidence Obtained During Unconstitutional Vehicle Stop
Premised on Inaccurate DMV Information

§536.11 Extraterritorial Stops
§537 Entrapment
§538 Search Warrants and Chemical Test Results

§538.1 Presence of Alcohol Not Enough to Constitute a Per Se Exigent Circumstance
Sufficient to Justify a Warrantless Blood Draw

§538.2 Search Warrant for Blood Must Contain Specific Facts to Establish More Than Mere
Speculation a Specific Offense Was Committed

§538.3 Exigent Circumstances Enough to Allow Urine Test Without Warrant
§540 Motions to Suppress

§541 Lost or Destroyed Evidence
§541.1 Copy of Breath Test Ticket Violates Best Evidence Rule

§542 Preservation and Admissibility
§542.1 Result of Unpreserved Blood Sample Admissible as “Other Evidence” of Intoxication

§543 Preservation and Due Process
§543.1 Due Process Claims Under State Law

§544 Preservation and Equal Protection
§544.1 Long Recognized Importance of Objective and Scientific Evidence to a Fair Adjudication
§544.2 Jail Staff Has No Obligation to Advise How to Obtain Independent Blood Alcohol Test
§544.3 Officer’s Violation of Implied Consent Statute Does Not Warrant Suppression of Blood

Test Result
(Rev. 29, 4/13)
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§545 Coercion as Grounds for Suppression
§546 Your Line of Attack

§546.1 Attacking Breath Testing
§546.2 Suppressing Other Evidence Found During Search of Vehicle

§547 Compliance With Statutory Requirements
§547.1 Challenging Software Changes to the Chemical Test Instruments
§547.2 Unadopted Breath Test Administration Rules Fail to Support Test Result Admission
§547.3 Failure to Establish Temperature of Calibration Solution Warrants Suppression of

Breath Test Results
§547.4 Blood Alcohol Results Produced by Hospital as Part of Treatment Admissible in

Criminal Case
§547.4.1 Failure to Properly Object to Maintenance Report Precludes Claim That

Breath Test Machine Was Not Properly Maintained
§547.5 Foundation Requirements Must Be Met That Procedures Are Followed Before Breath

Test Results May Be Admitted
§547.6 Observation Period Rule Did Not Require Officer Observing Defendant to Also Be the

Officer Administering the Chemical Test
§547.7 Challenging the Prosecution’s Technical Noncompliance With Rules and Regulations
§547.8 Suppression or Dismissal Appropriate Remedies Where Implied Consent Rights Not

Read, Improperly Read or Read Prior to Arrest
§547.9 Conviction For Operating With an Illegal Blood Alcohol Content Reversed Based on

Insufficient Foundation of BAC Result
§547.10 Technical Noncompliance With Regulations Does Not Warrant Suppression of

Chemical Test Results
§547.11 Department of Health Regulations for Breath Testing Ruled Adequate
§547.12 Foreign Substances: Chewing Tobacco; Jewelry
§547.13 Breath Test Results That Express Alcohol Concentration in Terms of Volume Rather

Than by Weight Are Sufficient to Sustain a Conviction
§548 Weights and Measures Standards Can Be Used to Suppress Breath Test Results
§549 Confronting “Junk” Science in the Courtroom: The Daubert Case

§549.1 Daubert on Remand
§549.2 Daubert and Kumho Tire
§549.3 Using Daubert to Defend Alcohol and Drug Impairment Cases
§549.4 Daubert-Proofing the Defense Expert

§549.4.1 Proper Selection of the Expert
§549.5 Preliminary Breath Tests Can Aid the Defendant

§549.5.1 Preliminary Breath Test Results Not Admissible in Prosecution’s Case in
Chief

§549.5.2 Preliminary Breath Test Device Need Not Comply With Evidential Breath
Test Standard

§549.5.3 Daubert Challenges to PBT Evidence
§549.5.4 Evidence of PBT Results From Defendant’s Passengers Excluded
§549.5.5 The Evidence of a Defendant’s Refusal to Take a PBT Is Inadmissible, but

Counsel’s Failure to Object to the Refusal Did Not Establish Ineffective
Assistance Claim

§549.5.6 Mandatory PBTs for Minors Ruled Unconstitutional
§549.5.7 Improperly Administered PBT Not Admissible to Aid in Probable Cause

Determination
§550 Constitutionality of Roadblocks

§551 Problem of Constitutionality
§551.1 Defined Standards
§551.2 Balancing Test for State’s Interest

§552 The Human Carnage Exception
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§553 An Unconstitutional Roadblock—McGeoghegan
§553.1 No Showing of Necessity
§553.2 Unbridled and Absolute Discretion Improper
§553.3 Texas Courts Hold Roadblocks Unlawful in Higbie and Padgett

§554 Roadblocks Approved by Court
§554.1 Dissent Based on Less Intrusive Means

§555 Roadblocks Struck Down
§555.1 Procedure or Guidelines Unclear

§555.1.1 Written Patrol Worksheet Does Not Satisfy Requirement of Written
Guidelines for Police Roadblocks

§555.2 Court Establishes Eight-Point Standard for Roadblocks
§555.3 Probable Cause and Compliance With Policies Must Be Demonstrated
§555.4 Intrusion Too Great
§555.5 New Mexico Constitution Does Not Require Probable Cause or Warrant to Conduct

Sobriety Checkpoint
§555.6 Patrol Worksheet Does Not Satisfy Requirement of Written Guidelines for Operating

Traffic Safety Roadblock
§555.7 Tollbooths as De Facto Roadblocks
§555.8 Multiple Purposes of Roadblock Made It Unconstitutional
§555.9 Roadblocks to Detect Unlicensed Drivers

§556 Cases Upholding Constitutionality of Roadblocks
§556.1 Compelling State Interest, Minimal Intrusion and Substantial Impact
§556.2 Research Stops Constitutional
§556.3 Using Stark to Challenge Roadblocks
§556.4 Guidelines Set Forth

§556.4.1 Application of Facts
§556.5 Lack of Advance Publicity Does Not Render Sobriety Checkpoint Unconstitutional
§556.6 Requirement of Written Plan for Operation
§556.7 Advance Warning Devices Not Required at Roadblocks
§556.8 Deviation From Departmental Plan May Make Roadblock Unconstitutional
§556.9 Avoidance of Roadblock May Not Provide Probable Cause for Stop
§556.10 Illinois v. Lidster: Supreme Court Upholds Roadblock Against Defense Attacks
§556.11 Driver Who Turned Away Has Standing to Challenge Constitutionality of Police

Checkpoint
§557 Roadblocks Which Violated State Constitutions: Pimental and Koppel

§557.1 The Court’s Analysis
§557.2 Do Roadblocks Deter Drunk Driving?
§557.3 Roadblocks and the New Administrative Search Doctrine

§558 Course of Action When Faced With a Roadblock Case
§558.1 NHTSA Roadblock Report
§558.2 ABA Report on Roadblocks

§559 Legislative Attempts to Validate Sobriety Checkpoints
§559.1 Stop of Vehicle for Avoiding a Roadblock Is Illegal
§559.2 Challenging Roadblocks After City of Indianapolis v. Edmund
§559.3 Ruse Checkpoints Violate Constitution

§560 Field Sobriety Tests
§561 General Points

§561.1 The Testing Process
§561.2 Field Sobriety Tests Must Be Administered in Strict Compliance With Standardized

Procedures
§561.3 United States v. Horn: Challenging Field Sobriety Tests

§562 Probable Cause and Roadside Sobriety Tests
§562.1 Is the Field Sobriety Test a Statement for Purposes of Miranda?
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§562.2 Field Sobriety Tests May Elicit Tangible Evidence
§562.3 Multi-Task Field Sobriety Tests Are Not Testimonial Under the Oregon Constitutional

Counterpart to the Fifth Amendment Privilege Against Compelled Self-Incrimination
§562.4 Field Sobriety Tests Require Particularized Suspicion

§563 Challenging the Horizontal Gaze Nystagmus Test
§563.1 A Proper Foundation Paves the Way for Admissibility of HGN Results

§563.1.1 Court Takes Judicial Notice of HGN Test Reliability
§563.1.2 Horizontal Gaze Nystagmus Results May Supply Basis for Police Officer’s

Conclusion That Motorist Was Under the Influence of Alcohol
§563.1.3 HGN Test Not Admissible to Prove Defendant Had a Particular Blood

Alcohol Content
§563.2 HGN as Scientific Evidence

§563.2.1 Procedures and Results of Field Sobriety Tests and HGN Tests Were
Admissible Under Rule 702

§563.2.2 HGN Must Meet Daubert Criteria
§563.3 Illinois Requires Frye Hearing on HGN
§563.4 HGN Evidence Is Scientific Evidence in Oregon
§563.5 Mounting Scientific Evidence That the HGN Test Is Unreliable
§563.6 Optometrists’ Study Indicates Problems With HGN Test
§563.7 Contact Lenses and HGN
§563.8 Court Takes Judicial Notice That Results of HGN Test Are Sufficiently Reliable to Be

Admissible
§563.8.1 Prosecutors Need Not Present Evidence of Reliability and General

Scientific Acceptance of Horizontal Gaze Nystagmus Test
§563.8.2 Judicial Notice of HGN Reliability Is Improper

§563.9 The Scientific Validity of the Horizontal Gaze Nystagmus Test Under Daubert
§563.10 Results of Horizontal Gaze Nystagmus (HGN) Test Are Admissible at Trial for Driving

Under the Influence of Alcohol
§563.11 Horizontal Gaze Nystagmus (HGN) Correlates With Alcohol Usage
§563.12 Trial Court Erred in Admitting Vertical Gaze Nystagmus Test

§570 Involuntary Statement or Confession
§580 Privileges

§581 Suppressing the Results of a Blood Test by Arguing Privilege
§581.1 No Public Policy Exception to Physician-Patient Privilege

§582 Questionable Applicability in Criminal Cases
§582.1 Investigative Subpoena for Drunk Driving Suspect’s Medical Records Requires

Probable Cause
§582.2 Preventing Grand Jury Abuse in Drunk Driving Cases

§583 Privilege Is Not a Shield
§584 Necessary Conditions for Privilege to Attach
§585 Waiver of the Privilege
§586 Automobile Accident Report Privilege

§590 Americans With Disabilities Act
§591 Americans With Disabilities Act Claim Is Not Implicated in Drunk Driving Arrest
§592 Denial of Request for Sign Language Interpreter Does Not Violate Americans With Disabilities

Act
§593 Using the Americans With Disabilities Act to Keep Field Sobriety Test Results Out of Evidence

See the CD for Related Forms
Form 5-1 Client Letter re: Pre-Trial Hearing
Form 5-2 Motion to Suppress for Unreasonable Search and Seizure (Unconstitutional Roadblock);

Memorandum of Law
Form 5-3 Motion to Dismiss Based on Lack of Probable Cause—”Avoidance” of Roadblock
Form 5-4 Motion to Allow Evidence Rebutting Results of Chemical Test; Memorandum in Support
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Form 5-5 Motion to Strike Prior Conviction; Memorandum in Support; Defendant’s Affidavit
Form 5-6 Motion to Suppress Breath Test Results (Deprived of Effective Assistance of Counsel);

Memorandum in Support
Form 5-7 Motion to Suppress Breath Test Results (Breath Specimen Not Preserved); Memorandum in 

Support
Form 5-8 Motion to Suppress Breath Test Results (Improper Test Administration)
Form 5-9 Motion to Suppress Breath Test Results (Unacceptable Discrepancy)
Form 5-10  Motion to Suppress Breath Test Results (Not Specific for Ethyl Alcohol); Expert’s Affidavit
Form 5-11  Motion to Suppress Breath Test Results (Lack of Probable Cause); Memorandum in Support
Form 5-12  Motion to Suppress Breath Test Results (Inadequate Foundation); Memorandum in Support
Form 5-13  Brief to Suppress Breath Test (Observation Period)
Form 5-14  Motion to Suppress Urinalysis Results; Memorandum in Support
Form 5-15  Motion to Suppress Results of Field Sobriety Tests or Alternatively to Allow Defendant to

Demonstrate Ability to Perform Tests at Trial; Memorandum in Support
Form 5-16  Brief to Suppress Field Sobriety Test
Form 5-17  Motion to Exclude Police Testimony (Admissions While Preparing Accident Report)
Form 5-18  Motion to Exclude Evidence of Refusal to Submit to Chemical and Field Sobriety Tests
Form 5-19  Motion to Preclude Impeachment Through Prior DWIs
Form 5-20  Defendant’s Motion in Limine
Form 5-21  Brief to Dismiss ADA Violation
Form 5-22  Motion to Dismiss for Double Jeopardy (Lesser Included Offense)
Form 5-23  Motion to Dismiss for Double Jeopardy (Administrative and Criminal Adjudication);

Memorandum in Support
Form 5-24  Brief in Support of Motion to Suppress Serum Blood Test Results or in the Alternative for

Daubert Evidentiary Hearing

CHAPTER 6 TRIAL PRACTICE
§600 In General

§601 Computers and iPads in Drunk Driving Litigation
§602 The Drunk Driving Defense Trial Notebook

§602.1 Design of the Notebook
§603 Juror Questionnaires in Drunk Driving Cases
§604 A Great Defense Begins With a Great Investigation

§604.1 Developing Themes in Drunk Driving Trials
§605 Persuading Juries With Metaphors and Analogies

§605.1 Sample Cross-Examination Using Metaphors and Analogies
§605.2 Sample Metaphors and Analogies for Use During Summation

§606 Using the Psychology of Influence to Persuade Juries
§606.1 The Psychological Principle of Reciprocation
§606.2 The Psychological Principle of Scarcity
§606.3 The Psychological Principle of Authority
§606.4 The Psychological Principle of Consistency
§606.5 The Psychological Principle of Consensus
§606.6 The Psychological Principle of Liking

§607 The Sociometry of Jury Selection, Persuasion, Deliberation and Acquittal
§607.1 The Development of the Sociometric Cycle
§607.2 The Application of Sociometry to the Life Cycle of the Criminal DUI Trial
§607.3 Using the Sociometric Cycle in Trial

§608 Empowering the Jury to Provide Justice
§609 The History of Jury Nullification and Its Application to Drunk Driving Trials

§610 Voir Dire
§611 Judge- vs. Attorney-Conducted Voir Dire
§612 The Importance of Self-Disclosure in Voir Dire
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§613 Voir Dire on Specific Issues
§613.1 Voir Dire on General Fitness
§613.2 Voir Dire on Jurors’ Use and General View of Alcohol
§613.3 Voir Dire on Refusal or Attempted Completion of Field Exercises
§613.4 Voir Dire on Defendant Not Taking Stand
§613.5 Voir Dire on Chemical Testing
§613.6 Voir Dire on Predisposition to Find Person Who Refused Test Guilty
§613.7 Voir Dire on Burden of Proof and Presumption of Innocence

§614 Jury Selection in the Worse Cases
§615 Limitation of Voir Dire May Require Reversal
§616 Methods to Make the Right Impression on the Jury
§617 Using Open Ended Questions to Deal With “Bad” Answers in Voir Dire
§618 Challenges for Cause
§619 Racially Biased Preemptory Challenges

§620 How to Make an Effective Opening Statement
§621 When the Opening Statement Should Be Waived
§622 When the Opening Should Be Reserved
§623 What to Say in the Opening

§623.1 Addressing the Chemical Test Results During Opening Statement
§624 How to Deal With Bad Facts
§625 Avoid Making Promises During the Opening Statement
§626 Beware of Judicial Admissions
§627 Focus on the Prosecutor’s Opening Statement
§628 Focus on the Strengths of Your Case
§629 Humanize the Client/Dehumanize the Prosecutor

§629.1 Strive to Maintain a Professional Relationship With the Court and the Prosecutor
§629.2 Non-Defensive Opening Statements
§629.3 Presenting the Defense Case the Way People Think
§629.4 Establishing a Home Field Advantage in the Opening Statement

§630 Cross-Examining Prosecution Witnesses
§631 The Arresting Officer

§631.1 Cross-Examination Questions for Police Officers
§631.2 Alcohol Influence Report Form
§631.3 Police Officer May Not Testify That Defendant’s Behavior Was Consistent With

Excessive Blood Alcohol Content
§631.4 Suggestions on Cross-Examining the Arresting Officer on Issues of Defendant’s Initial

Appearance, Behavior and Demeanor
§631.5 Keep the Police Officer in Check During Cross-Examination
§631.6 Dealing With Police Officer “Pattern” Responses
§631.7 New Grounds to Challenge Police and Lay Witness Testimony on Intoxication

§631.7.1 An Update on Questioning Police and Lay Witness Testimony on
Intoxication

§631.8 Using Tic-Tac-Toe to Cross-Examine an Officer
§631.9 Learning to “Pitch” to Prosecution “Hitters”
§631.10 Cross-Examining the Officer on Field Sobriety Tests
§631.11 Cross-Examining From NHTSA Manual
§631.12 Using Defense-Oriented Words, Phrases and Messages

§632 The Breath Test Operator
§632.1 Background and Training
§632.2 Partition Ratio
§632.3 Operation of the Breath Testing Equipment
§632.4 Calibration of the Breath Testing Equipment
§632.5 Observation of the Defendant
§632.6 Inconsistency of Observation and Machine Results
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§632.7 Non-Specificity for Beverage Alcohol
§632.8 Possible Machine Malfunctions
§632.9 The Intoxilyzer 5000
§632.10 The DataMaster
§632.11 Cross-Examining the Breath Test Technician
§632.12 Cross-Examining the Breath Test Technician on the Pre-Test Observation Period
§632.13 Controlling the Prosecution Expert

§633 Technician for Other Tests
§633.1 Cross-Examining a Technician on Blood Test Results
§633.2 Cross-Examining a Technician on Urinalysis Results

§634 The Examining Physician
§634.1 Cross-Examination of the Medical Witness on Differential Diagnosis

§635 Prosecution Lay Witnesses
§636 Cross-Examining Lay Witnesses to Establish Reasonable Doubt

§636.1 Suggestion on How to Deal With the Percipient Witness
§636.2 Cross-Examination Strategies of the Percipient Witness

§637 Witness Sequestration Rules
§640 Audio-Visual Evidence

§641 Use of Videotapes in Drunk Driving Cases
§641.1 Use and Admission of Videotapes by the Defense

§641.1.1 Trial Court Erred in Denying Defense Request to Play Videotape
§641.2 Checklist on Evidentiary Concerns of Videotape Evidence in Drunk Driving Cases
§641.3 Drunk Driving Arrest and Crime Scene Videos
§641.4 Crimes in Progress/Station Videotapes
§641.5 Videotaped Confessions and Statements

§641.5.1 Foundation Requirements
§641.5.2 Voluntariness of Confession

§641.6 Possible Defense Uses of Videotaped Confessions and Statements
§641.7 Other Grounds to Exclude Portions of Videotaped Confessions

§641.7.1 Exculpatory Videotaped Statement
§641.7.2 Videotapes of Physical and Psychological Conditions
§641.7.3 Defense Use of Videotapes Showing Physical or Psychological Conditions

§641.8 Videotaped Experiments
§641.8.1 Videotaped Re-Creations and Reenactments

§641.9 Third-Party Prepared Tapes
§641.10 Other Uses of Videotapes
§641.11 Videotaped Depositions in Drunk Driving Cases

§641.11.1 Foundation Requirements for Videotaped Depositions
§641.12 Cross-Examination on Videotape Evidence

§642 Use of PowerPoint in Drunk Driving Trials
§642.1 Using PowerPoint During Voir Dire 
§642.2 Using PowerPoint During Opening Statement
§642.3 Using PowerPoint in Direct and Cross-Examination
§642.4 Using PowerPoint in Closing Argument

§650 Witnesses
§651 Direct Examination of Defense Witnesses

§651.1 Fact Witnesses
§651.2 Character Witnesses
§651.3 Expert Witnesses
§651.4 Direct Examination of Expert Witnesses
§651.5 Defense Expert Was Improperly Prevented From Testifying

§652 Should You Call Defendant as a Witness?
§652.1 Defendant May Stipulate to Prior Offenses of Indictment
§652.2 Defendant Had Right to Provide Jury With Personal Demonstration of Speaking Ability

and Physical Condition of Mouth Without Subjecting Defendant to Cross-Examination
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§660 Dealing With the Chemical Test Refusal at Trial
§661 Moving to Preclude Mention of Test Refusal

§661.1 Evidence of Refusal Not Admissible
§662 Admitting the Defendant’s Test Refusal Does Not Violate Right Against Self-Incrimination

§670 Misconduct
§671 Prosecutorial Misconduct

§671.1 The Role of the Prosecutor
§671.2 A Hostile Judiciary
§671.3 Common Areas of Misconduct

§671.3.1 Violating the Privilege Against Self-Incrimination or Failure to Obtain
Independent Test

§671.3.2 Attacking the Defendant
§671.3.2.1 Making Personal Comments About the Defendant
§671.3.2.2 Suggesting That Defendant Poses a Threat

§671.3.3 Attacking Defense Counsel or Defense Counsel’s Arguments
§671.3.4 Trumpeting the Prosecutor’s Office
§671.3.5 Misrepresenting the Trial Record; Misstatements of Fact/Alluding to Facts

Outside Record
§671.3.6 Vouching for the Credibility of a Witness or Offering a Personal Opinion

About the Breath or Blood Test, or Evidence of the Defendant’s Guilt
§671.3.7 Inflaming the Jury
§671.3.8 Golden Rule Arguments: Asking Jurors to Put Themselves in Place of

Victim
§671.3.9 Improper Attacks on Defense Experts
§671.3.10 Misconduct Regarding Defendant’s Prior Convictions
§671.3.11 Misconduct Regarding Witness Vouching, Expressing Personal Opinion,

and Defendant’s Post-Arrest Silence
§671.3.12 Telling the Jurors to “Do Your Job,” Fulfill a Duty, Send a Message or Act

as the Conscience of the Community
§671.3.13 Abusing Rebuttal Argument or Referencing the Less Serious Offense First
§671.3.14 Misstating the Law of Reasonable Doubt, Presumption of Innocence of

Burden of Proof
§672 Judicial Misconduct

§672.1 Interference With Witness Examination and Improper Comments
§672.2 Allowing Jurors to Question Witnesses
§672.3 Judicial Misconduct During Jury Deliberations

§680 Making a Persuasive Closing Argument
§681 Sample Closing Arguments Using Anecdotes, Analogies and Metaphors
§682 Closing Arguments: Attacking the Prosecution’s Machine
§683 Guiding the Jury to Reasonable Doubt
§684 Dealing With the Refusal in Closing Argument

§690 How to Draft Effective Jury Instructions
§691 The Importance of the Instructions
§692 Instructions on Specific Issues

§692.1 Chemical Tests
§692.2 Lesser Included Offenses
§692.3 Coordination and Admissions
§692.4 Degree of Impairment
§692.5 Elements of the Offense
§692.6 Defendant’s Opinion
§692.7 Non-Compliance With Regulations
§692.8 Refusal to Submit to Chemical Test
§692.9 Circumstantial Evidence
§692.10 Reasonable Doubt
§692.11 Defendant Entitled to Entrapment Instruction
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See the CD for Related Forms
Form 6-1 Client Letter re: Trial
Form 6-2 Motion for Individual Voir Dire; Proposed Voir Dire Questions
Form 6-3 Jury Questionnaire

CHAPTER 7 POST-TRIAL
§700 In General

§701 Ineffective Assistance of Counsel
§701.1 Withdrawal of Plea

§702 Defending Against Legal Malpractice Claims
§702.1 Ineffective Assistance of Counsel Requires Actual Showing of Prejudice, Not Only

Incompetence
§702.2 Failure to Timely File Notice of Appeal Constitutes Ineffective Assistance of Counsel

§710 Sentencing Considerations
§711 Sentencing Guidelines

§711.1 Blakely and Drunk Driving Defense
§711.1.1 Aggravating Factors Must Be Proved Beyond a Reasonable Doubt

§711.2 The Right to a Jury Determination as to the Number of Prior Convictions May Be
Waived

§711.3 DUI Is a Crime of Violence Under Federal Sentencing Guidelines
§712 Probation Reports
§713 Pre-Sentencing Memorandum
§714 Sentencing Hearing

§714.1 MADD Representative May Testify at Defendant’s Sentencing Hearing
§714.2 Greater Sentence May Not Be Imposed in Defendant’s Absence
§714.3 Defendant Has Right to Appear at Sentencing Absent Valid Waiver

§715 Restitution
§715.1 Restitution Hearing Is a “Critical Stage” in the Proceedings Requiring Presence of

Counsel
§720 Sentencing Alternatives

§721 Diversion Programs
§722 Alcohol Counseling

§722.1 The Timing of Alcohol Counseling
§723 Technological Advancements in Sentencing Alternatives
§724 Suggest Tailor Made Sentences
§725 [Reserved]
§726 Using Time Served to Reduce Sentences

§726.1 Defendant Entitled to Credit for “Time Served” for Treatment Program
§727 Using the DSM-IV for Sentencing Purposes

§730 Constitutional Problems
§731 Eighth Amendment Problems: Cruel and Unusual Punishment
§732 Multiple Punishments
§733 Enhanced Violations

§733.1 Defendant Cannot Collaterally Attack Drunk Driving Conviction Used for Sentence
Enhancement

§733.2 Conviction of Prior Offense Not Required for Sentence Enhancement
§734 Separation of Powers
§735 Improper Probation Conditions

§735.1 Forfeitures
§735.2 Improperly Promulgated Rehabilitation Program
§735.3 Improper Restitution Requirement
§735.4 Alcoholics Anonymous Programs
§735.5 Electronic Monitoring
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§735.6 Attacking the Seizure and Forfeiture of Drunk Drivers’ Vehicles
§735.7 Court Upholds Forfeiture Law Against Preemption Argument
§735.8 Probation Condition Requiring Abstention From Alcohol Upheld

§736 Mandatory Sentencing and Equal Protection
§737 Drunk Driving as “Crime of Violence” Under Sentencing Guidelines

§737.1 Fifth Circuit Court of Appeals Takes a Different View
§738 Ex Post Facto Concerns

§740 Probation Violation Hearings
§741 Advocacy in Probation Violation Hearings

§741.1 Trying the Probation Violation Case
§750 Appellate Issues and Effective Brief Writing in the Drunk Driving Trial

See the CD for Related Forms
Form 7-1 Motion for New Trial
Form 7-2 Motion for New Trial (Improper Exclusion of Expert Testimony)
Form 7-3 Motion for Reduction in Sentencing or Alternative Sentencing; Memorandum in Support

CHAPTER 8 ADMINISTRATIVE HEARINGS
§800 In General
§810 Implied Consent Hearings
§820 Refusal to Submit to Test

§821 Forms of Refusal
§822 Reasonable Refusal

§822.1 Ingestion of Medicine as Refusal
§822.2 Other Medical Grounds for Refusal

§822.2.1 Inability to Provide Urine Sample Sufficient to Support Refusal
§822.3 Defendants May Assert Fifth Amendment Privilege Against Self-Incrimination When

Requested to Testify Regarding Ability to Pay for Independent Test
§822.4 Refusal and Fear of AIDS

§822.4.1 Driver’s Fear of Needles Excuses Refusal to Submit to Chemical Test
§822.4.2 Driver Failed to Meet Burden of Showing That Fear of Invasive Procedures

Rendered Him Incapable of Making Knowing and Conscious Refusal
§822.5 Motorist’s Attempt to Assert Right to Independent Testing Does Not Constitute Refusal
§822.6 State’s Implied Consent Warning Containing Misleading Information Cannot Be Used

Against Non-Resident
§822.6.1 Implied Consent Law Satisfied Where Motorist Was Read Two Different

Implied Consent Warnings at Same Time
§822.7 Insufficient Breath Sample Does Not Per Se Amount to Refusal to Submit to Chemical

Test
§822.8 Refusal to Be Tested Can Be Grounds to Suppress Chemical Test Results
§822.9 Mental Illness Does Not Excuse Refusal to Submit to Chemical Test
§822.10 Officer Had Right to Choose Type of Chemical Test for Motorist

§823 Rescinding and Curing Refusals
§824 The Right to Seek Counsel

§824.1 Right to Counsel at Administrative License Suspension Hearings
§824.2 Defendant Entitled to Qualified Sign Interpreter

§825 Confusion as a Defense
§825.1 Decisions Address Confusion to Defendant
§825.2 O’Connell Warnings Not Required Where Motorist Intentionally Fails to Supply

Adequate Breath Sample
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§826 Silence and Miranda
§827 Intoxication Invalidated Refusal
§828 Implied Consent Requirements Need Not Be Met to Sustain DWI Conviction
§829 Miscellaneous Defenses

§829.1 Refusal to Sign Waiver of Hospital Liability
§829.2 Belligerence Does Not Always Justify “Refusal” Charge

§829.2.1 “Futility” Does Not Excuse Statutory Compliance
§829.3 No Refusal to Submit to Chemical Test Where Driver Was Simply Uncooperative
§829.4 Refusal of Blood Test Was Not “Chemical Test” Refusal
§829.5 Defendant Did Not Refuse Breath Test When He Failed to Provide Adequate Sample

§829.5.1 Driver Bears Burden of Showing Inability to Take Breath Test
§829.6 Parental Consent and Chemical Testing
§829.7 Valid Search Warrant Does Not Trump Statutory Prohibition on Chemical Test Results
§829.8 Implied Consent Statute Requiring Chemical Testing of Operator Involved in Traffic

Accident Resulting in Serious Injury or Death Held Unconstitutional
§829.8.1 Police Failed to Make Reasonable Effort to Convey Implied Consent

Warnings Based on Language Barriers
§830 Admissibility of Fact of Refusal

§830.1 Defendant’s Sixth Amendment Right to Counsel Not Triggered by Request for
Chemical Test

§831 Other Challenges to Admissibility
§831.1 Incomplete Warning Precludes Use of Refusal as Evidence
§831.2 Defendant’s Refusal to Submit to a Chemical Test Suppressed Based on Tardy Implied

Consent Warnings
§832 Admissibility of Refusal to Submit to Field Sobriety Test
§833 Refusal on Fifth Amendment Grounds
§834 State Constitutional Rule Barring Admission of Evidence of Refusal to Submit to Field Sobriety

Test Is Not Limited to Explicit Refusals
§835 Exclusionary Rule Does Not Apply in Administrative Refusal Hearing
§836 Retroactive Application of Statutory Amendment to Allow Admission of Defendant’s Refusal to

Take Breath Test Did Not Violate Right Against Self-Incrimination 
§837 Dealing With the Refusal at Trial

§840 Administrative License Suspension Hearings
§841 Administrative Suspension Hearings: Stop-and-Snatch Laws

§841.1 Investigation and Discovery in the Administrative Hearing
§842 ABA License Revocation Recommendations
§843 Constitutionality of License Revocation Challenged
§844 Other License Suspension Hearings

§844.1 Circumstantial Evidence of Intoxication Insufficient to Support Pre-Trial Suppression
of Driver’s Operator’s Permit Under California’s Administrative Per Se Law

§845 Court Upholds Suspensions Without Hearing
§846 Laboratory Printouts Are Admissible in Administrative Suspension Hearings

§846.1 Field Sobriety Test Evidence Admissibility Governed by APA and Not Code of
Evidence in Administrative License Hearing

§847 Statutes Must Be Substantially Similar for Purposes of Driver’s License Compact
§847.1 DMV Suspension of Driver’s License Pursuant to Driver’s License Compact Upheld
§847.2 Administrative License Suspension Is Not a Suspension for Violation of Drunk Driving

Laws Requiring a Mandatory 90-Day Jail Term
§848 DMV Denied Motorist’s Procedural Due Process
§849 State Must Prove by a Preponderance of the Evidence That the Defendant Was Operating the

Vehicle in Civil License Suspension Proceeding
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§850 Immigration Hearings and Drunk Driving
§851 Is Drunk Driving a Crime of Violence?
§852 Leocal Decision Applies Retroactively
§853 Aggravated Driving Under the Influence Qualified as “Crime of Moral Turpitude” for Which

Alien Could Be Removed

See the CD for Related Forms
Form 8-1 Motorist’s Request for Administrative Review of Implied Consent Revocation
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