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and Physical Condition of Mouth Without Subjecting Defendant to Cross-Examination
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§660 Dealing With the Chemical Test Refusal at Trial
§661 Moving to Preclude Mention of Test Refusal
§661.1  Evidence of Refusal Not Admissible
§662 Admitting the Defendant’s Test Refusal Does Not Violate Right Against Self-Incrimination

§670 Misconduct
§671 Prosecutorial Misconduct
§671.1  The Role of the Prosecutor
§671.2 A Hostile Judiciary
§671.3  Common Areas of Misconduct
§671.3.1 Violating the Privilege Against Self-Incrimination or Failure to Obtain
Independent Test
§671.3.2 Attacking the Defendant
§671.3.2.1 Making Personal Comments About the Defendant
§671.3.2.2 Suggesting That Defendant Poses a Threat
§671.3.3 Attacking Defense Counsel or Defense Counsel’s Arguments
§671.3.4 Trumpeting the Prosecutor’s Office
§671.3.5 Misrepresenting the Trial Record; Misstatements of Fact/Alluding to Facts
Outside Record
§671.3.6 Vouching for the Credibility of a Witness or Offering a Personal Opinion
About the Breath or Blood Test, or Evidence of the Defendant’s Guilt
§671.3.7 Inflaming the Jury
§671.3.8 Golden Rule Arguments: Asking Jurors to Put Themselves in Place of
Victim
§671.3.9 Improper Attacks on Defense Experts
§671.3.10 Misconduct Regarding Defendant’s Prior Convictions
§671.3.11 Misconduct Regarding Witness Vouching, Expressing Personal Opinion,
and Defendant’s Post-Arrest Silence
§671.3.12 Telling the Jurors to “Do Your Job,” Fulfill a Duty, Send a Message or Act
as the Conscience of the Community
§671.3.13 Abusing Rebuttal Argument or Referencing the Less Serious Offense First
§671.3.14 Misstating the Law of Reasonable Doubt, Presumption of Innocence of
Burden of Proof
§672 Judicial Misconduct
§672.1  Interference With Witness Examination and Improper Comments
§672.2  Allowing Jurors to Question Witnesses
§672.3  Judicial Misconduct During Jury Deliberations

§680 Making a Persuasive Closing Argument
§681 Sample Closing Arguments Using Anecdotes, Analogies and Metaphors
§682 Closing Arguments: Attacking the Prosecution’s Machine
§683  Guiding the Jury to Reasonable Doubt
§684 Dealing With the Refusal in Closing Argument

§690 How to Draft Effective Jury Instructions

§691 The Importance of the Instructions

§692 Instructions on Specific Issues
§692.1  Chemical Tests
§692.2  Lesser Included Offenses
§692.3  Coordination and Admissions
§692.4  Degree of Impairment
§692.5  Elements of the Offense
§692.6  Defendant’s Opinion
§692.7  Non-Compliance With Regulations
§692.8  Refusal to Submit to Chemical Test
§692.9  Circumstantial Evidence
§692.10 Reasonable Doubt
§692.11 Defendant Entitled to Entrapment Instruction
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See the CD for Related Forms
Form 6-1 Client Letter re: Trial
Form 6-2 Motion for Individual Voir Dire; Proposed Voir Dire Questions
Form 6-3 Jury Questionnaire

CHAPTER 7 POST-TRIAL

§700 In General
§701 Ineffective Assistance of Counsel
§701.1  Withdrawal of Plea
§702 Defending Against Legal Malpractice Claims
§702.1  Ineffective Assistance of Counsel Requires Actual Showing of Prejudice, Not Only
Incompetence
§702.2  Failure to Timely File Notice of Appeal Constitutes Ineffective Assistance of Counsel

§710 Sentencing Considerations
§711 Sentencing Guidelines
§711.1  Blakely and Drunk Driving Defense
§711.1.1 Aggravating Factors Must Be Proved Beyond a Reasonable Doubt
§711.2  The Right to a Jury Determination as to the Number of Prior Convictions May Be
Waived
§711.3  DUI Is a Crime of Violence Under Federal Sentencing Guidelines
§712 Probation Reports
§713 Pre-Sentencing Memorandum
§714 Sentencing Hearing
§714.1  MADD Representative May Testify at Defendant’s Sentencing Hearing
§714.2  Greater Sentence May Not Be Imposed in Defendant’s Absence
§714.3  Defendant Has Right to Appear at Sentencing Absent Valid Waiver
§715 Restitution
§715.1  Restitution Hearing Is a “Critical Stage” in the Proceedings Requiring Presence of
Counsel

§720 Sentencing Alternatives
§721 Diversion Programs
§722  Alcohol Counseling
§722.1  The Timing of Alcohol Counseling
§723 Technological Advancements in Sentencing Alternatives
§724 Suggest Tailor Made Sentences
§725 [Reserved]
§726 Using Time Served to Reduce Sentences
§726.1  Defendant Entitled to Credit for “Time Served” for Treatment Program
§727 Using the DSM-IV for Sentencing Purposes

§730 Constitutional Problems
§731 Eighth Amendment Problems: Cruel and Unusual Punishment
§732 Multiple Punishments
§733 Enhanced Violations
§733.1  Defendant Cannot Collaterally Attack Drunk Driving Conviction Used for Sentence
Enhancement
§733.2 Conviction of Prior Offense Not Required for Sentence Enhancement
§734 Separation of Powers
§735 Improper Probation Conditions
§735.1  Forfeitures
§735.2  Improperly Promulgated Rehabilitation Program
§735.3  Improper Restitution Requirement
§735.4  Alcoholics Anonymous Programs
§735.5  Electronic Monitoring
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§735.6  Attacking the Seizure and Forfeiture of Drunk Drivers’ Vehicles
§735.7  Court Upholds Forfeiture Law Against Preemption Argument
§735.8  Probation Condition Requiring Abstention From Alcohol Upheld

§736 Mandatory Sentencing and Equal Protection

§737 Drunk Driving as “Crime of Violence” Under Sentencing Guidelines
§737.1  Fifth Circuit Court of Appeals Takes a Different View

§738 Ex Post Facto Concerns

§740 Probation Violation Hearings
§741 Advocacy in Probation Violation Hearings
§741.1  Trying the Probation Violation Case

§750 Appellate Issues and Effective Brief Writing in the Drunk Driving Trial

See the CD for Related Forms
Form 7-1 Motion for New Trial
Form 7-2 Motion for New Trial (Improper Exclusion of Expert Testimony)
Form 7-3 Motion for Reduction in Sentencing or Alternative Sentencing; Memorandum in Support

CHAPTER 8 ADMINISTRATIVE HEARINGS

§800 In General
§810 Implied Consent Hearings

§820 Refusal to Submit to Test
§821 Forms of Refusal
§822 Reasonable Refusal
§822.1  Ingestion of Medicine as Refusal
§822.2  Other Medical Grounds for Refusal
§822.2.1 Inability to Provide Urine Sample Sufficient to Support Refusal
§822.3  Defendants May Assert Fifth Amendment Privilege Against Self-Incrimination When
Requested to Testify Regarding Ability to Pay for Independent Test
§822.4  Refusal and Fear of AIDS
§822.4.1 Driver’s Fear of Needles Excuses Refusal to Submit to Chemical Test
§822.4.2 Diriver Failed to Meet Burden of Showing That Fear of Invasive Procedures
Rendered Him Incapable of Making Knowing and Conscious Refusal
§822.5  Motorist’s Attempt to Assert Right to Independent Testing Does Not Constitute Refusal
§822.6  State’s Implied Consent Warning Containing Misleading Information Cannot Be Used
Against Non-Resident
§822.6.1 Implied Consent Law Satisfied Where Motorist Was Read Two Different
Implied Consent Warnings at Same Time
§822.7  Insufficient Breath Sample Does Not Per Se Amount to Refusal to Submit to Chemical
Test
§822.8  Refusal to Be Tested Can Be Grounds to Suppress Chemical Test Results
§822.9  Mental Illness Does Not Excuse Refusal to Submit to Chemical Test
§822.10 Officer Had Right to Choose Type of Chemical Test for Motorist
§823 Rescinding and Curing Refusals
§824 The Right to Seek Counsel
§824.1  Right to Counsel at Administrative License Suspension Hearings
§824.2  Defendant Entitled to Qualified Sign Interpreter
§825 Confusion as a Defense
§825.1  Decisions Address Confusion to Defendant
§825.2  O’Connell Warnings Not Required Where Motorist Intentionally Fails to Supply
Adequate Breath Sample
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Table of Contents

§826
§827
§828
§829

Silence and Miranda

Intoxication Invalidated Refusal

Implied Consent Requirements Need Not Be Met to Sustain DWI Conviction

Miscellaneous Defenses

§829.1  Refusal to Sign Waiver of Hospital Liability

§829.2  Belligerence Does Not Always Justify “Refusal” Charge
§829.2.1 “Futility” Does Not Excuse Statutory Compliance

§829.3  No Refusal to Submit to Chemical Test Where Driver Was Simply Uncooperative

§829.4  Refusal of Blood Test Was Not “Chemical Test” Refusal

§829.5  Defendant Did Not Refuse Breath Test When He Failed to Provide Adequate Sample
§829.5.1 Driver Bears Burden of Showing Inability to Take Breath Test

§829.6  Parental Consent and Chemical Testing

§829.7  Valid Search Warrant Does Not Trump Statutory Prohibition on Chemical Test Results

§829.8  Implied Consent Statute Requiring Chemical Testing of Operator Involved in Traffic
Accident Resulting in Serious Injury or Death Held Unconstitutional
§829.8.1 Police Failed to Make Reasonable Effort to Convey Implied Consent

Warnings Based on Language Barriers

§830 Admissibility of Fact of Refusal

§831

§832
§833
§834

§835
§836

§837

§830.1  Defendant’s Sixth Amendment Right to Counsel Not Triggered by Request for
Chemical Test

Other Challenges to Admissibility

§831.1  Incomplete Warning Precludes Use of Refusal as Evidence

§831.2  Defendant’s Refusal to Submit to a Chemical Test Suppressed Based on Tardy Implied
Consent Warnings

Admissibility of Refusal to Submit to Field Sobriety Test

Refusal on Fifth Amendment Grounds

State Constitutional Rule Barring Admission of Evidence of Refusal to Submit to Field Sobriety

Test Is Not Limited to Explicit Refusals

Exclusionary Rule Does Not Apply in Administrative Refusal Hearing

Retroactive Application of Statutory Amendment to Allow Admission of Defendant’s Refusal to

Take Breath Test Did Not Violate Right Against Self-Incrimination

Dealing With the Refusal at Trial

§840 Administrative License Suspension Hearings

§841
§842

§843
§844

§845
§846

§847

§848
§849

Administrative Suspension Hearings: Stop-and-Snatch Laws

§841.1  Investigation and Discovery in the Administrative Hearing

ABA License Revocation Recommendations

Constitutionality of License Revocation Challenged

Other License Suspension Hearings

§844.1  Circumstantial Evidence of Intoxication Insufficient to Support Pre-Trial Suppression
of Driver’s Operator’s Permit Under California’s Administrative Per Se Law

Court Upholds Suspensions Without Hearing

Laboratory Printouts Are Admissible in Administrative Suspension Hearings

§846.1  Field Sobriety Test Evidence Admissibility Governed by APA and Not Code of
Evidence in Administrative License Hearing

Statutes Must Be Substantially Similar for Purposes of Driver’s License Compact

§847.1 DMV Suspension of Driver’s License Pursuant to Driver’s License Compact Upheld

§847.2  Administrative License Suspension Is Not a Suspension for Violation of Drunk Driving
Laws Requiring a Mandatory 90-Day Jail Term

DMV Denied Motorist’s Procedural Due Process

State Must Prove by a Preponderance of the Evidence That the Defendant Was Operating the

Vehicle in Civil License Suspension Proceeding
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§850 Immigration Hearings and Drunk Driving
§851 Is Drunk Driving a Crime of Violence?
§852  Leocal Decision Applies Retroactively
§853 Aggravated Driving Under the Influence Qualified as “Crime of Moral Turpitude” for Which
Alien Could Be Removed

See the CD for Related Forms
Form 8-1 Motorist’s Request for Administrative Review of Implied Consent Revocation
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